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LLLP LS OT TI ITE SSeS I 
UNITED STATES ¢ | (1) 
VBe ; Criminal No. 1031-53. | 
EDWARD HOWARD, Jr., : 
CARROLL M. JENKINS, and : 
JULIA M, FIELDS, : 
Washington, D. Ce, 
Friday, September 4, 1953 
SENTENCE | 


The above naned defendents caue on for sentencing in the United States 
District Court for the District of Columbia at ten o'clock in the forenoon 
on Friday, September 4, 1953, 


BEFORE: ! 
HONORABLE LUTHER W. YOUNGDAHL. ! 
PROCEEDINGS AND TRANSACTIONS : (2) 
The Clerk of the Court: Case of the United States against Edvard 
Rovard, Jr, Carroll M, Jenkine end Julia M, Fields, | 


Mr. Dietz: If your Honor please, one of the defendants, carroll M, Jenkins, 
is not present before the Court. | 
The Marshal: Vhat is his neme? a | 
Mr. Dietz: Carroll M, Jenkins. 
The Court: Well, let's sentence the tvo that ve have here, You had better 
Mr. Dietz: Well, if your Honor pleases, in regard to Edward Howard, Jr., 
as your Honor nove, he entered a plea of guilty and asked for the mercy of 
And I om sure thet you have that in the probation report, And I am sure 
that you will give him eny mercy that you feel possible. : 
Now, in regard to Julia Fields, her's is an entirely different case 
froa these two bays that ere involved here. She is a very young girl. 
She hes — you mov, she*s only eighteen. | 
She hes tvo children and hae inforsed se that she'e never been in 
trouble of any sort before, | 
tov, her part in this vas that the postaen came into thie house (3) 
directly from any mail box. She —- I think it should show in the report, 
abe banded the check to Carroll Jenkins, who, in turn, brought it to Eaveré 
Howard who signed it end cashed it. | 








14 more then what she hes gotten from her two months down there, 


 } partially punished, teking into consideration her extreme youth and the fact 
:. that she's a mother with these two children, I personally have been contacted 
1g by her reiatives, of the child, the father's mother and they are presently 


a could put her on probation there will be a fine home for the child, 
13 to her this morning and asked her if she would try and straighten up and get 


1a I do not feel that by punishing her and sending her to jail, to the 


} 

q 

a case No. 1031-53, it is the sentence and judgment of this Court that you be 
i§ 

4 


¥ United States under the second count in the indictment for a period of not 
T less than three nor more than nine years; and under the third count in the 
“4 indictment, for a period of not leas than three nor more than nine years, end 


+ 





q i 
r ‘ii 
. E 
4 This young lady, Miss Fields, never received any of the money (3) 

fe involved in this forgery, and although she did know that it wes a criminal 


4. offense that she was committing -- she has been in jail for a period of approxi- 
4 mately two months, and taking into consideration thet fact that she has been 


taking care of the child, the last child, 
4 And in that respect if she does get out of jail, if you feel that you 


And she will be eble to contribute to the child's support. Now, I spoke 
¥ a job if she got out of jail, and she said that that would be the first thing 
that she would do, would be to get a job and try to live right. 

I personally feel that this is a case where probation is merited (4) 
and I feel that there will be no harsz to anyone. 


penitentiary, for any extended period it would help to rehabilitate her any 


That is a1 I have to say. 
The Court: As far as the defendant, Edward Howard, Jr., is concerned in 


confined in an institution to be designated by the Attorney General of the 


| 
\3 thet seid sentences shall run consecutively. 
4 I understend, Mr, McLaughlin, thet there is to be a motion to dismiss the 


4 Mr. McLaughlin: Yes, your Honor, The Government will make the motion at f 


q this tine, i 
The Courts The remaining count in the indictment will be dismissed as far 
as the defendant, Edvard Howard, Jr,, is concerned. 
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FILED i (6) 
FEB 1 1957 , 
HARRY M, HULL, Clerk 


Washington, D. c. 

July 7, 1953 | 

The above-entitled cause came before the Honorable Henry A, 
Schveinhaut, District Judge. i 
Victor Caputy Esq., for the Government; 





Stanley M. Dietz, Esq., for the Defendant. 


PROCEEDINGS ! (7) 
MR. DIETZ: I have a case I would like to have your attention on. 
It is Criminal No. 1031-53, Edward Howard, Jr. who wishes to exter a ples 
of guilty et this time, Tt is not on this regular assignment calendar. 
THE COURT: Are you in that ease. | 
MR. CAPUTY: I am in this case, It ie ny wsterstanding that!Mr. Boverd 
whishes to enter a plea of guilty on Counts 2 and 3. | 
THE COURT: Vhat does the indictment charge? | 
MR. CAPUIY: Theft of government check, forging of the government check, 
and uttering the check, The government is willing to accept a plea on the 
last two counts, counts 2 and 3, the forging and the uttering. ! 





THE COURT: Take his plea. | 
THE CLERK: Edvard Hovard, Jr., in Criminal No. 1031-53, in which you 
are cherged in three courts with theft of government check and forging and 

uttering, do you vish to withéraw your plea of not guilty heretafore 
entered end enter a plea of guilty to Counts 2 and 3. | 
THE DEFENDANTS Yes. 
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FILED IN OPEN COURT (16) 


7 . JUN 29 1953 

THE UNITED STATES OF AMERICA HARRY M, HULL, Clerk 
v8. Criminal No. 1031-53 

Edward Howard, Jr. Grand Jury No. 732-53, 773=53 

Carroll M. Jenkins Vio. 18 U.S.C. 1708, 495 

Julia M, Pields 


The Grand Jury chargee: 
On or about April 27, 1953, within the District of Columbia, Edward 
Howard, Jr., Carroll M, Jenkins end Julia M. Fields did teke and obstract 


ee ee 


@e ee ee 


from an authorized depositary for mail matter in premises 731 Fourth St. N.W., 


e certain piece of mail consisting of a sealed envelope, addressed to 
*"Jobn W. Thomas, 731 Fourth St. N. W. Washington, D. C.", and did abstract 
therefrom government check numbered 10,440,892. _ 

On or about April 28, 1953, within the District of Columbia, Edward 


Howard, Jr., Carroll M, Jenkins end Julia M, Fields, for the purpose of obtain- 


ing and receiving from the United States, and from the officers and agents, 
two hundred and ten dollers, falsely forged the endorsement “John W Thomas 
73h 4th St HW" on the beck of s paper writing in the form of a check drawn 
upon the Treasurer of the United States, Following is a photostetie copy of 
said check with the falsely forged endorsement on the back: 


TREASURY WASHINGTON, D.C.,- 10,440,892 
DIVISICN OF TREASURER OF THE UNITED STATES 15-51 
DISBURSEMENT COT APR 27 1953 
PAY $+ 210 DOLLARS OOcts  $*#*210.00* 
To the DN, 
ORDER OF JOHN W THOMAS CSA 318088 21000 
Civ.Service 732. FOURTH ST N W WASHINGTON DC 
ANNUITY psig tie sac eee 
: Paul D. Benning 
Drawn for Above Object 
Do Mot Fold, Spindle or Mutilate 400 


‘Know Your Endorser ,. Require Identification 








Indorsements=--Back of Check 
/e/ Jobn W Thouas 
7314 8t NW 


/s/ 4, Vee Coe 
Tekoma Pk. 
Collection Service 
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THIRD COUNT: 10-31-53 (17) 
Gn or about April 28, 1953, within the District of Columbia, Edvard 
Howard, Jr., Carroll M,. Jenkins and Julia M. Fields, vith intent to defraud 

the United States, uttered and published as true and gemuine to Irving 
Steinnen the paper writing in the form of a check dren upon the Treasurer 
of the United States, with a certain falsely forged endorsement dn the back 
thereof, which check is described and set out in the second count of this 
indictment, and is incorporated by reference into this count, then well 
kmovong that the endorsenent on the back thereof hed been falsely mode end 


forged. 
/sf Leo A Rover 


FILED (19) 
| JUL 2 1953 
PLEA OF DEFENDANT HARRY M, HULL, Clerk 
On this 2nd day of July, 1953, the defendant Edvard Howard, eppearing in 
proper person mmixkyxktexstterszy, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to him, plesds not guilty 
thereto. | 
The defendant is remanded to the District of Columbie Jail. 


| 


FIED (22) 
JUL 7 1956 
WITHDRAWAL OF PLEA HARRY M, HULL, Clerk 
On this 7th day af July, 1953, the defendant Baverd Howard, Jr., eppearing 
in proper person end by his attorney Stanley Diets, Esquire, in open Court 
withdrevs his plea of not guilty to the indictment heretofore entered and 
pleads guilty, to counts two and three. | 
The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District Jail. ! 
FIED (23) 
JUL 27 1953 
WITHDRAWAL OF PLEA HARRY M, HULL, Cler% 
On this 27th day of July, 1953, the defendant Julia M, Fields, appearing 
in proper person and by his attorney Stanley Dietz, in open Court withdraws 
his plea of not guilty to the indictaent heretofore entered and pleads guilty, 
to count one. | 
The casé is referred to the Probation Officer of the Court, and the de- 


fendant is remanded to the District Jail. | 
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FILED (24) 
JUL 27 1953 
WITHDRAWAL OF PLEA HARRY M, HULL, Clerk 


On this 27th day of July, 1953, the defendant Carroll M. Jenkins, appearing 
in proper person and by his attorney Stanley Dietz, in open Court withdraws 
his plea of not guilty to the indictment heretofore entered and pleads guilty 
to counts one and three. 

The case is referred to the Probation Officer of the Court, and the 
defendant is remanded to the District Jail. . | 


UNITED STATES OF AMERICA ) FILED (28) 
Vv. ) Criminal No, 1031-53 SEP 9 1953 
CARROLL M, JENKINS ) HARRY M,. HULL, Clerk 





On this 4th day of September, 1953 came the attorney for the government 
and the defendant appeared in person and? by counsel, Stanley Dietz, Esquire. 
It Is Adjudged that the defendant has been convicted upon his plee of? 
guilty of the offense of | 
Violation of Sections 495 & 1708, Title 18, United States Code 
as charged? in counts one and three 
and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, | 





It Is Adjudged thet the defendant is guilty as charged and convicted. tf 

It Is Adjudged that the defendant is hereby committed to the custody of ' 
the Attorney Generel or his authorized representative for imprisonment for ' 
a period of Bl. 
Twenty (20) months to Five (5} years on count one; Three (3) years Fel 
to Nine (9) yeers on count three, to take effect at the expiration ae 

of the sentence imposed on count one. a 


UNITED SPATES OF AMERICA ) FILED (29) 
Ve 


} Criminal No. 1031-53 SP 9 1953 
EDWARD HOWARD, JR. } 


HARRY M. HULL, Clerk 





On this 4th day of September, 1953 came the attorney for the government 
and the defendant sppeered in person and? by counsel, Stanley Dietz, Esquire. 
It Is Adjudged that the defendant bas been convicted upon his plea of? 
guilty of the offense of 
Violation of Section 495, Title 18, United States Code 




















as charged? in counts two and three | (29) 
and the court having asked the defendant whether he has anything to say vhy 
judgment should not be pronounced, snd no sufficient cause to the contrary 
being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted, 

It Is Ad judged that the defendant is hereby coumitted to the custody of 
the Attorney General or his authorized representative for imprisonment for 
@ period of¢ : 
Three (3) years to Nine (9) years on count two; Three (3) years to 
Nine years on count three, to take effect at the expiration of 
the sentence imposed on count two. : 


UNITED STATES OF AMERICA 
Ve 


es, FILED. (30) 


Criminal No, 1031-53 “EP 9 1953 
HARRY M, HULL, Clerk 


ae OP ee eed See 


JULIA M, FIELDS 





On this 4th day of September, 1953 came the attorney for the government 
and the defendant appeared in person and? by counsel, Stanley Diets, Esquire. 
aS Ts ASSESS Eh She einen Bes Hale BeRIEAIERA Tibet He: See ae 
guilty of the offense of 
Violation of Section 1708, Title 18, United States” Code 
as charged? in count one 
ani the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, end no sufficient cause to the contrary 
being shown or appearing to the Court, ! 
It Is Adjudged that the defendant is guilty as changed end convicted. 
It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of* ! 
Tventy (20) months to Five (5) years. | 
Tt Ts Adjudgea that? the execution of this sentence be and is hereby 
suspended, and that the said defendant be end she is hereby placed on probation 
in charge of the Probation Officer of the Court for a period of Five (5) years. 
FILED (22) 
OCT 28 1953 
HARRY M. HULL, Clerk 
MOTION FOR REDUCTION OF SENTENCE 7 





. 
Now comes the defendant, Edward Howard, dre, by his attorney and moves 
the Court to reduce the sentence of six to eighteen years which wes imposed 


herein by Judge Youngdehl on September 4, 1953, after defendant pleaded guilty 
to forgery and uttering herein, | 


/s/ Stanley M. Diets 
Stanley M. Dietz 
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POINTS AND AUTHORITIES (31) 
1. Federal Rule of Criminal Procedure No. 35, 






2, A reduction of sentence is discretionary with the Court: United 





States Vv Harder, dD C. Pa, 1949, 9 F.R.D. 258. 


/s/ Stanley M. Dietz 
Stanley M, Dietz 


Attorney for defendant 


FILED (32) 
NOV 4 - 1953 
HARRY M, HULL, Clerk 
OPPOSITION TO DEFENDANT RCVARD'S 
MOTION FOR REDUCTION OF SENTENCE 


Comes now the United States Attorney in and for the District of Columbia 


i a 


and respectfully requests the court to deny defendant Howard's motion for 
reduction of sentence and in support thereof states as follows: 

i. The court exercised due discretion and judgment in the sentencing of 
this defendant, 

2. The defendants offense was miltiple, in effect, including the offenses 
of forgery and uttering. 

3, The sentence and judgment of the court lies within the maximum limits 
as defined by law. 

4. There is no need for modification of judgment duly exercised. 

WHEREFORE, thepromises considered, the United States Attorney respectfully 
requests the court to deny defendant's motion. 
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FILED (33) 
NOV 17 1953 
HARRY M. HULL, Clerk 


On this 17th day of November, 1953, came the attorney of the United 





States; the defendant in proper person and by his attorney, Stanley Dietz, b 2 
Esquire; vhereupon on defendant's motion for reduction of sentence, coming on i 
to be heard, after argument by counsel, it is denied by the Court. : 7 

‘The defendant is remenled to the District Jail. im 


By direction of 


Presiding Judge bs 





Criminal Court 
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a, FILED ! (34) 
= JAN 13 1954 | 
* HARRY M. HULL, Clerk 
Jen 9, 1954 
Hon. Judge Bolitha Laws. Washington, D.C. 


By you being the Chief Judge of the district court, I would like to 
find out if I can change my plea I thought if you did'n heve a lawyer 
you were guilty as charge, by me not havin a lawyer I plea guilty to two 
count of forge in vhich I were sentenced to eighteen years in case no. 1031- 
53, Sept 4, 53, I have talk with two lawyer about my cose and they tell me 
thet money is the only I can chenge my plea eo I call upon you Hon, Judge 
Laws to advise me regerding my case at this tine I was utterly force to plea 
guilty because I didin imow any better. Our courts of the United States 
are judge to given fair rights to the rich and poor I seen the attorney 
thet the court sepresented one time T ata‘n Rave any thing €léd to Go bot 
plea guilty because I did'n have any money to give him at that tina, 
So Hon. Judge Laws, I ask you is it possible for me to change my plea (35) 
becnone © aa nok guilty tn sone weve dn way Gene, t aot howe & Leuyer 
to advise me in the mamer provided by rule 37 of the federal rules of 
criminal procedure my fate lies in your hands, hearding people talk 
about just men your name heads the list Sir within me I believe that your 
ere a just man as far as the lew of: the court is concern I m not Imoving 
I ask for a trial if possible if in your judicial to help me. : 


Thanking you in advance. ! 
| 


Denied , 
———— /e/ Edward Howard. : 
Jan, 21st 54 7 
FILED May 10, 1954 (36) 
MAY.12 1954 Box 25 | 


Criminal No. 1031-53 
Motion to Correct Sentence 





UNITED STATES OF AMERICA 
I the defendant hereby moves the court to correct the sentence which 
was imposed upon me Sept the four, 1953, which was very much an illegal 


i 
sentence. 
| 


| =. 
z 

d 

; 

a 





1. The sentence violate the laws of the United States and (36) 
District of Columbia. 


2. The sentence are liable for collateral attack. 

3. The sentence violate the laws of the eight amendment and also the 
fourteen amendment. 

4. The sentence is over the maximm upon state that is allowed by the 
Laws of such. 

5. Sentence Sept four, 1953, for forged and ahtered ,t0 serve six to 
eighteen years nine on each count which is illegal, 

6. Sentence violate title 18, 495,1708, Ch. 645, 1,62 Stat. 711, eff. 
Sept 1, 1948. 

7. The sentence not only violate, but is also a compound of one (37) 
count not two. 

Wherefore I Edward Howard prays that these facts are true but of ny 
belice, I do and that the court will correct such certificate of service. 

I Edvard Howard certify that, I have this 10,.day of May, 1954 
mail Mr. Harry M. Hull one copy of this Motion. 

/s/ Edward Howard, 15960. 

Subscribed and Sworn to before me this 10th day of May 1954 


My commission Expires December 17, 1954 
/s/ Wade G. Maddox _ 


— NOTARY PUBLIC 
/s/ Lxther Youngdahi 

5-17th-54 

Box 25, Lorton, Virginia (38) 
UNITED STATES DISTRICT COURT FILED FILED 
FOR THE DISTRICT oF commer, Denied _ Cer 1 195% SEP 2 1954 
Oct 5 54,/ HARRY M. HU11, HARRY M. BULL, 

WASHINGTON, D. C. lather W Youndehl cier; Clerk 
#2 Eaward Howard ) 

| We Criminal No, 1031-53 
THE UNITED SPATES OF AMERICA ) Motion to Correct Sentence 


I the defendant hereby moves the court to correct the sentence which 
was imposed upon me September 4, 1953, which standsto be an illegal sentence 
et this-time, 

1. Sentence September 4, 1953, for forgery and uttering, to serve from 
3 to 9 years on each count which violate the lew of the Constitution of the 
United States, _ 

2. The sentence violate Title 18, 495, Ch, 645, 1,62 Stat. 711, eff. 
Sept 1, 1948, as follows whoever falsely makes alters, forges or counterfeits 


I A a A nS, Po Oe 
~~ - ome —_ 
. * sed E : ae 
= = ¥ . e . 





: rd 


ae 





TRS eee 


ra te 





ae Ras 


a ng a, ha ee ala 
2 
. ie tay . 


np a ee. 
a as = . i 
See 
4 4 


AT RE yee te a an ae rages Sea REE AERTS SS 
° 7, T tats SF wae te ave 








eh a ee 
» F ‘ ® S é 
: ae a ee eee gen, ‘ 


ap ae eg % Ss 
Co Weenie damned tae eg GE 
: “ ‘ va tt : 
. a z 


a ee 


Fh 








| a ' R= mM { L 
|| sat 
. i" i ! rR 1 


any checks, power of attorney, order, certificate, receipt, contracts, (38) 
or other writing, for the purpose of obtaining or receiving, or of enabling 
any other person, either directay'or indirectly, to obtain or receive 

from the United States or eny office or agent thereof any sum of money; or 





whoever utters or publishes as true any such false forged, altered, 

or counterfeited writing, with intent to defraud the United States, kmowing 

the name to be false altered, forged, or counterfeited, or —— 

transmits to, or presents at any office or officer of the United ed 

any such writing in support of, or in relation to any account or clein, 

with intent to defraud the United States, knewing the mane 40 be false, 

altered, forged, or counterfeited shall be fined not more than $1,000 

dollars or imprisoned not more than ten years or both. : 
June 25, 1948 | (39) 

3. The sentence violate the District eaudé, Sect. 2255, federal custody, reme- 
dies, on motion attacking prisoner in custody under sentence of a court established 
by Act of Congress claiming the right to be released upon the ground that the 
sentence was imposed in violation of the Constitution or laws ‘of the United 
States or that the court wes without jurisdiction to impose such sentence, 
or that the sentence was in excess of the maximm authorized by lews or is 
otherwise, subject to colleterdal attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. | 

4. The sentence violate justice to the fullest degree in ivhich the 
second count of the indictment error in the amount of money received by the 
defendant» | 

5. The sentence also violate the prisoner freedom by charging him with 
two counts which in brief is only one to be able to forged make uttering 


| 


one and the samee | 
6. The sentence now stands to be liable for collateral attack under the 


Constitution of the United States. : 
Wherefore, I the defendant, Edward Howard prays thet the facts ere (40) 
are true to the best of my belief, I do and thet the court will correct such 


certificate of service. ! 
I Edward Howard, certify that I have this 30th dey of Aug, 1954 mailed one 
copy of this motion to Mr, Leo Rover i 
{sf Baward Howard 15960, 
Subscribed and Svorn to before me this 30th day of August, 1954 


My Commission Expires December 17, 1954 
/s/ wade G. Maddox 
Notary Public : 
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UNITED STATES DISTRICT couRT FILED (41) 
FOR THE DISTRICT OF COLUMBIA AUG 10 1956 


No. 1 Edward Howard, Jr. . Box 25 HARRY M. HULL, Clerk 


V8. Lorton, Va. Criminal No. 1031-53 
UNITED STATES OF AMERICA 


MOTION TO VACATE JUDGMENT, DISCHARGE DEFENDANT 
FROM CUSTODY, OR IN THE ALTERNATIVE, CORRECT SENTENCE 

Jurisdiction of this Court is invoked pursuant to the provisions of 
Title 28, Section 2255, United States Code, which reads in pertinent part 
as follows: 

"A prisoner in custody under sentence of a court established by Act of 
Congress claiming the right to be released upon the ground that the sentence 
wes imposed in violation of the Constitution or laws of the United States, 
or thet the court was without jurisdiction to impose such sentence, or that 
the sentence was in excess of the maximum authorized by law, or is otherwise 
open to collateral attack may move the court which imposed the sentence to 
vacate, set aside, or correct the sentence." 

"A Motion for Such Relief May be Made at Anytime." 

"Uniess the files and records in the case and thé motion conclusively 
show that the prisoner is entitled to no relief, the Court shall cause notice 
thereof to be served upon the United States Attorney, grant a prompt hearing 


thereon determine the issues and make finding of fact and conclusions of law 


with respect thereto," 
"If the Court finds that the judgment was rendered without jurisdiction, 


or that the sentence imposed was not authorized by law or otherwise open to 
collateral attack, or that there has been such a denial or infringement of 

the constitutional rights-of the prisoner as to render the judgment vulnerable 
to collateral attack, the Court shall vacate and set aside and shall discharge 
the prisoner or resentence him or grant a new trial or correct the sentence 


as may appear appropriate." 


And as grounds of his motion, the defendant submits to the Court as follows: 


That on or about May 5, 1953 this defendant was indicted in violation of 
Title 18, U.S.C. Section 495, and thet three (3) counts was setforth in this 
indictment in violetion of Title 18 Section 495 mention herein above. 

The provisions of Title 18 Section 495, United Stetes Code which reads in 
pertinent pert as follows: = 


V she actions end the files and the records OCT 18 1956 


of the cease conclusively demonstrate that ~~ ‘HARRY M, HULL, Clerk 
the prisoner is entitled to no relief, 


No, 1 


— 
Denied 
x) /a/ Luther W, Youngdahl 
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(42) 


TITLE 18, SECTION 495: 


§ Section 495: 


Contracts deeds and powers of attorney 


“Whoever falsely makes, alters, forges, or smntventalies any deed, 
Power of Attorney, order, certificate, receipt, contract, or other writing, 


for the purpose of obtaining or receiving or of enabling any other person 
either directly or indirectly to obtain or receive from the Unibed States 


or any officer or agents thereof any sum of money; or | 

Whoever utters or publishes as true any such false, i altered, 
or counterfeited writing with intent to defraud the United States; knowing 
the same to be false, altered, forged, or counterfeited; or | 

Whoever transmits to, or presents at any office or officer of the 
United States, any such writing in support of, or in reletion to eny account 
or claim, with intent to defraud the United States, Inoving the same to be 
false, altered, forged, or counterfeited-- | 

Shall be fined not more than $1,000 or imprisoned not more than 
ten (10) years or both, (June 25, 1948, Oh, 645 § 1,62 Stat. 712) le 

Defendent was sentenced under the second count of the indictment for a 

period from three (3) to nine (9) years and under the third count in the 
indictment for a period from three (3) to nine (9) years, and thet said 
sentences shall run consecutively. ! 

The Second Count of the said indictment states es follows: 

On or about April 28, 1953, with the District of Columbia, 
Edward Howard, Jr., Carroll M. Jenkins and Julia M, Fields for the purpose 
of obtaining end receiving from the United States and from its officers and 
agents, two hundred and ten dollare falsely forged the endorsenent “John W. 
Thomas 731 4th St. N.W." on back of a paper writing in the form of @ check 
drawn upon the Treasurer of the United States. Following is a photostatic 
copy of said check with the falsely forged endorsement on the back: 

The Third Count of the said indictment states as follows: 

On or about April 28, 1953, within the District of Columbia, Edvard 
Howard Jr., Carrell M, Jenkine and Julia M, Fields, with intent to defraud 
the United States, uttered and published as true and genuine to Irving 
Steinman the paper writing in the farm of a check drawn upon the Treasurer 
of the United States, vith a certain falsely forged éndorsement on the back 
thereof, which check is described and set out in the Second Count of this 
indictment, and ig incorporated by reference into this count, then well 
knowing thet the endorsement on the back thereof had been falsely made end 
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ten (10) years or both. 
Petitioner submits to the court that he has eight (8) years excessive 


of the penalty prescribed by lew; and nine (9) years excessive according 


\ 4 lle . 434 I 
| wt 3 a (2 a 
ee eg a 
Bie i. 
e - r ¢ | 
Ri. 
: : 
7 STATEMENT OF FACTS (42) BS 
| 
I. Erroneous Indictment. 3 | 
TI, The statues in which the defendent was indicted under carried the a 
a 
penalty for forgery and thief of the mails and uttering. E 
III. The sentence imposed is excessive of the maxim prescribed by law 4 ; 
I¥. Rule 31(A):-—-The trial court did not afford defendant to speak in his e : 
behalf before sentence; nor did the defense Attorney speak: in his behalf. fe 
26 
The Senten:e In Excess of Statutory Maximum al 
The Petitioner contends here that he wes sentenced in excess to the a 
statue involved here; main?y section 495 Title 18, U.S.C, which in effect E 
states as follows: : B. fas 
mm 
erna"Shall be fined not more then $1,000 or imprisoned not more than a 
| 
; 
| 
| 
| 
a 












to the sentence imposed by counts. 
Petitioner contends that he has two consective nine (9) years sentences 
and the said sentencé is contrary to the statue. involved here and to the aa 
decisions herein below. a 
Petitioner contends further thet there is nothing in the statues under a 
Title 12, U.S.C. Seetion 495, that up to take one charge of forgery and j z 
make munberous offenses to do so would be evasive of the Act of Congress [| 
under section 495 Title 18. in 
Casebeer vs UsS. Fed. (2) 688 .oog The test to be applied in such a 
ceses is (1) hes the accuse been twice put in jeoperdy for the a 
some offense. | j : 
Gavers ve U.S, 338 ... Where sentence imposed by the court are im 
improper to have one sentence a8 being consecutive induration to FE 
each other, See D.C. Code 1951 Sec, 2205 Mezuaid vs U.S.) also see: im 
Gates vs State No, 9151) at Page 633, The Court states: "The i 
ebove facts shov that there vas but one transaction. Where the it 
transaction and proof ere both the same thing only one trial can be if 
In the seme case the court stated further- =< - - -and the having of the nine ii 
forged instruments in his possession at the sane time no more e|. | 
constituted nine seperate offenses then would the having of nine oe 
13 a 
: ARE | | 
a 
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| stolen ten-dollar bills in his possession constitute nine (43) 7 7 
14 separate offenses unter an indictment charging him with receiving : " 

_ and concealing stolen property . . . . For the error above dis- - 
1] | cussed, it is our opinion thet the judgment of the trial court 
5 ff should be reversed, and the cause remanded Per Curiam, | 
2 : 1 Coon V. State, 97 Tex. Cre R. 645, 263 S.W, 914; Ven Hatten V. i i 
| : + State, 97 Tex. Cr. R. 123, 250 S.W. 581; Whitten V. State, } 2 
: q 94 Tex. Cre Re 144, 258 S.W. 165; Sadberry V. State, i) ; t 
ae f Tex. Cr. R. 466, 46 S.W. 639. ! 4, 
f ; In the following we find: In the New Jersey Supreme court, decided (44) : 7 
- (March 31, 1952) the Woodbridge train wreck case. : _ 





ae "Pennsylvania Railroad V. State of New Jersey a single criminal act 
a. F directed against tvo or more persons constitutes a single crime." 

| 87 Atlantic 2d 709. | 

! Sintlariy ve find the shove decision exported in the folloving tle 18, 
Section 495 (forery) | ! 8 
7 The statue defines two distinct criminal acts, either of which con- » 
stitutes the crime of forgery. The making of a false instrument with 
intent to defraud is forgery. But where the instrument is both forged 





: and uttered - - ~ by the seme person - - - there is only a single 
i. crime of forgery committed. : 
Frisley Vs. United States (38 App. D.C. 23,37 LeReAe (NeS. 96). See 
Frisley Vs. United States (35 App. D.C. 513.) | 
Petitioner complains that the language of Title 15, U.S.C. Section 495 
clearly defines the penalty, for the violation of that statue}. which two 
counts wes made from one offense charged in the indictment in violation 
of that statue (495) that carries e ten (10) year maximm, to wit petitioner 
has (18) eighteen years on two counts, derived from one wiatee: mainly 
section 495, which carries only a ten year maximum. : 
People Vs. Boardman 172 App. Div. 733, 159 N.Y. 5577; — 
*The Court has said that sentence imposed on separate counts vhere 
en indictment ves made up of mumerous counts, but which vere all split 
! off one continuous offense, are void. : 
sasmlandingeonideninrnieatinaiaamacmall: ialieade 





Sentence must run concurently. 
ta view of the facte atates herein shove, Petitioner believes thet the 


instant motion is in concurrance with the above citations. ! 
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Petitioner contends, vhen two or more provisions contained in the (44) 
Same statue are directly in conflict with one another end sennot be brought into 
harmony by any role of construction legally; the contradictory provision 
concels each other, 

Petitioner submits to the court that the excessive sentence imposed is 
contrary to the expressed intent of Congress and the statue involved here. 

Where intent of the Congress is an ingredient of the statue (45) 
involved; namely Title 18, Section 495; its existence is a question of fact 
which mst be submitted to the Court for determination in the light of 
relevant evidence; end the trial Court may not withdraw or prejudge the 
issue by raising a presumption of intent of Congress. 

The Goverment by a feat of construction radically to change the weights 
and balances in the scales of justice, the purpose and obvious effect of 
doing away with the requirement of Title 18, Section 495, is to strip the 
Petitioner of "Due Process of Law" guarenteed by U.S. Constitution. 

The spirit of the Title 18, Section 495 which denies to the federal 
judiciary power to create crimes forth rightly" admonishes that we should 
not enlarge the reach of emacted crimes by constituting them from anything 
less than the incriminating components contemplated by the words, used in 
the statue and where Congress borrows terms of art in which ere accumulated 
the legel tradition end meaning of ideas that were attached to each borrowed 
word in the body of learning from which it was taken and the meaning its 
- use will convey to the judicial mind wless otherwise instrueted, 

The Supreme Court of the United States hes spoken as follows: 

"The object of all inter-pretation is to ascertain the intent of 
the law makers to get at the meaning which they wished their 
language to convey, A critical examination of particular words 
is never necessary except in a case of doubt." | 

Day J. in White Vs. United States 191, 552 

Petitioner submits to the Court that the language of Title 18 U.S.C. 
Section 495 leaves no doubt es to the purpose and intent of Congress, which 
the stetue in question here, clearly conveys, | 

Petitioner further complains here, he is not concerned to inquire as to 
the guilt or innocence; whether guilty or not, petitioner believes he was 
entitled as every person chirged with e crime, “Due Process of Law." 

The petitioner recongizes the fact that the Court has unformly refused 
to set aside judgment of convictions, except in cases where the error and 
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grounds were clearly unconstitutional. The petitioner is fully aware (45) 
of the inconvenience and necessary expense incident to a hearing, in this 
case, but these considerations lose force where it appears that the accused 
has not had "Due Process" such as the Constitution guarantees to him and 
which it is the duty of this Court to afford. 

Petitioner contents that he is illegally sentence, it is also the (46) 
opinion of the petitioner that sentence imposed on seperate counts, where an 
indictment was made up of mmerous counts, but which were all split off one 
offense, are void. As but one sentence can result where one only offense; 
was committed ! 

Ex-Parte-Legomess No (130 F. Supp 947) &8 Fed (2d. 86-96 Cols 1937 
Ex-Parte Carpenter, case No 13389 C.C.A. (Oregon) 
Norton Vs. Zerbst 63, Fed (2d) 677 
Casebeer Vs. U.S. Fed. 24 688 | 
Motion to vacate were most frequently filed where a sentence was alleged to 
be in excess of the statutory maximum; 
Peeler V8. United States, Supra, Note 13; | 
United States ¥s. Lynch, Supra, Note 13; : 
Ge uhene consecutive sentences were entered upon plure? conte of an indiotent 
charging but one crime; 
Wilson Vs. United States, 9th Cir. 145 F 2d. 734; 
Bozel Vs. United States, Supra, Note 16. 
The only remining question for this Court to decide is vhether or not the 
triel Court errored in not giving the defendant the opportunity to speak in 
his behalf before sentence under Rule 31(A) Federel Rules of Criminal 
Procedures: | 

This defendent will proceed to prove his contention; in thet the Court - 
errored during the sentencing stage of his trial. : 

the sentencing in the shore-entitled action ves heard before the Honarsble 


Luther We Youngdahl; appearances on the behalf of the United States, Arthur 
McLaughlin, Assistant U. S. Attorney, and on the bebalf of the defendant, 
Stanley Diets, Esquire. | 
That certein portions of this petition is based on and quoted from @ 
certified court transcript, and henceforth shall be referred to as (T.R. - -) 
Official Court Transcript in the case of the United States Ve. Edvard Hoverd, Ir, 
Your petitioner says thet the right to effective essistance of (27) 


counsel at the sentencing atage of the proventing i gaarententt by the 
Constitution. "There is then a reel need for counsel, 











a a 


McKinney Vi United States, 93 U.S. App, D.C. 222, 208 F. 2d (47) 

Af 

844 (2953); | 
Walton Vs. United States, 92 U.S. Apps DsC. 26, 202 Fs 2a 18 (1953) 4 

i 

Thomas Vs Hunter, 153 F. 2d 834 (10th Cir. 1946); 

Martin V. United States, 182, Fs 24 225 (5th Cirs 1950); q 

Wilfong V. Johnston, 156 F. 24 507 (9th Cir. 1946); see 

Batson V. United States, 137 F, 2d 288 (10th Cir, 1943). 

4 

Then is the opportunity afforded for presentation to the Court of facts ! 
intemuation of the offense or in explanation of the defendant's conduct; to ! 
correct any errors or mistakes in reports of the defendant's past record; q 
1 

| 
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and in shart to appeal to the equity of the Court. o.< 
Martin V. United States, 182 F. 2d 225, 227 (5th Cir. 1950). 
Therefore it is petitioner's contention thet counsel for this defendant : 
was ineffective as far as the mitigation of the sentence, and was obvious a : 
is not in conformity with Rule 32(a). ; 
In part counsel for the defendant stated: : 
Proceedings (T.R. 2) | ) 
Mr. Diets: Well, if your Honor pleases, in regard to Edward Howard, Ire, ‘ 
as your Honor Inows, he entered a plea of guilty and asked for the mercy 





tad of the Court. 
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tig And I am sure that you have that in the in the probation reporte « « « | 

14 How, in regerd to Julie Fields, hers is an entirely different case | 

a from these two boys that are involved here. . . « « 2 

‘ ;:. ; 4 J 

iS Thus Mr. Dietz in TR. 2, 3, and part of T.R. 4 continued to speak in 7 

133 behalf of the co-defendant Julia Fields; half of T.R, 4 in part follows: | 

a. : et | 

rae Mc, Dietz: That is ell I have to say. By 
i @ 

4 id The Court: As far as the defendant, Edward Howard, Jr., is concerned in ai 

| case Wo. 1031-53, it is thi sentence and judgment of this Court thet you be a 

| ian 

a5 confined - - = --- =, | 

ae Ri. 

dig Thus the Court continued to sentence the defendant to a term of (18) L- 

i” Petitioner submits to the Court that nowhere in the entire proceeding | 

$4 does the record show that the defendant here wes afforded the right to speak a 

(ce | 

lo in his behalf. Under Rule (32}{e) is the practice to afford him (defendant) ' 

if ; opportunity to make a statement in his own behalf, which might include 7 

| Ei 

2 information in mitigetion of punishment, i 
, B | 

| 7 

pi { | 
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It is the opinion of this petitioner, that the severity of the (48) 
sentence in the light of these circumstances brings into sharp focus the 
critical importance of affording petitioner an effective oppartunity to 
inform the sentencing court of eny end all mitigating circumstances. Since 
the present record gives no assurance that such an opportunity was afforded; 


petitioner believes that justice does require that the sentence of (18) 
eighteen yeers should be vacated. ! 





This right is clearly recognized by the Federal Rules of Criminal 
Procedures. Rule 22 (a) makes the plea in mitigation an integral pert of 
the formal sentencing procedure, stating: : 

"Before imposing sentence the Court shall afford the defendant 
oppartunity to make statement in his own behalf « * **, Rule 43 
requires thet "the defendant shell be present at (inter alia) * * « 
the imposition of sentence * * *." | 

Petitioner urge here that the few words uttered by Mr. Diets in defendant's 
behalf at the sentencing stage, does not satisfy defendants right to effective 
representation by counsel; nor does it satisfy the meaning of (6) Six 
Amendment of the Constitution. | 

Petitioner further subaits that counsel must not only be competent but 
mist have adequate opportunity to prepare for the essigned tesk, 

Avery V. Alabama, 308 U.S. 444, 446 (1940); : 

Melanson V. O'Brien, 191 F, 24 963, 968 (Ist Cir. 1952); 

Maye V.Pescor, 162 F, 2d 641, 643 (8th Cir. 1947); 

United States V. Bergamo, 154 F. 2d 31, 34 (3d Cir. 1946). 

There is no showing in the T.R, proceeding thet counsel had so prepared, 
or indeed, made any attempt to do so except, the few words mentioned in T.R,_2. 

It is the solem duty of the trial judge to mike sure thet representation 
is not en empty gesture, but is the fulfillment of the spirt and purpose of 

Willis V. Hunter, 166 F. 2d 721, 722-23 (10th Cir. 1948) 

The last sentence of Rule 32(a) states: "Before imposing sentence the 
Court shall afford the defendant an opportunity to make a statement in his 
oun behalf and to present any informstion in mitigation of purishment." 

F. R. Crim. P., emphasis supplied. : 

Petitioner believes this provision imposes upon the sentencing Court the 
affirmative duty to ask the accused whether he desires to make a statement 
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Petitioner complains that the trial Court never directed such a (48) 
question to hin, instead proceeded to sentenced this defendant. 

Calvaresi V. United States, 216 F. 2d 891, 901 (10th Cir. 1954) 

Your petitioner urges here, that this is a matter which cannot (49) 
possibly be justified. Petitioner is not suggesting for one moment that the 
justice or trial judge had any improper motive in acting eas he did. It 
may be thet the trial judge made an honest error. 

That does not matter, Time and again this Court has (Appeals-—Court) 
said that justice mst not only be done but mst manifestly be seen to 
be done * =, 

First, the language of the Rule strongly implies such an obligation. 
The phrase “shall afford . . . an opportunity" clearly means more than 
"shell permit,” which would have been used had the rule been intended to 
leave the initiative with the accused rather than with the Court. 

Second, the judgment’ and commitment form proposed as form 25 of Appendix 
of Forms anne:-ed to the Rules, includes the language "the Court having asked 
the defendant whether he has anything to say why judgment should not be 
pronounced . . .” While this form is illustrative and not mandatory, never- 
theless it clearly reflects the understanding of the drafters that such en 
inquiry is required. 

Third, arthoritative texts and commentators mal-e clear that the final 
sentence of Rule 32{a) incorporates into federal criminal practice: a broader 
counter part of the common-law allocution under which the Court addressed 
a formel inquirey to the accused, 

Here, it is true, Mr. Dietz said; to 2.R. 2, "as your Honor knows, 
he (defendant) entered a plea of guilty and asked for the mercy 
of the Court.” . « « 
Here the record clearly shows that counsel for the defendant in this case 
had not prepared to make en effective plea in mitigation. 

Because of the effective plee in mitigation in behalf co-defendant 
“Julia Fields"; she made probation, because of his effectiveness. Petitioner 
here does not imply that he would have made probation, nevertheless petitioner 
does imply that his sentence would not have been so severe if the effort put 
forth in behalf of the co-defendant Julia Fields, had been put forth in his 
behalf. 


Petitioner complains, in such event it is counsel's duty to preserve his 
client's constitutional rights by asking the Court to allow his client-to speak 
in his own beheif, In the instant case coumsel failed to do a0, 

19 
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"The last sentence of Rule 32(a) broadens and generalizes ‘this (49) 


requirement by imposing on the Court the duty to afford the defendant in 


all cases en opportunity to make a statement in his own behalf and to 


present any information in mitigation of punishment." 
Whitman, Federal Criminal Procedure 235 (1950). 
EMPHASIS SUPPLIED | : 
Petitioner says further that the Court cannot be sure that the « (38) 








aceused here would not have spoken up had the Court specifically invited a 
statement, Nor can the Court assume that had such a statement been made, 
it would have been unavailing, It is for these reasons thet in most States 
where aliocution is required otha lay What ert tg: ces tak, Hh eines 
to accord it has been held to be a denial of a substentiel right requiring a 
remand for resentencing. Petitioner urges upon the Court that sentence be 
vacated, he be released from custody. see: : 
Schwab V. Berggren, 143 U.S. 442, 447 (1892); 
People V. Nesce, 201 N.Y. 111, 94 N.B. 655 (1921); 


People V. Craig, 295 N.Y. 116, 65 N.E, 2a 192 (1946); 
State V. Caulder, 301 Mo. 276, 256 S.We. 1063 (2923); 
State V. Cantrell, 263 S.W. 177 (Mo. 1924); | 
Brooks V. State, 234 Ale, 140, 173 SO, 869 (1937); _ 
Silsby V. State, 129 Ohio 314, 164 N.E. 232 (1928); : 
People V. Hawthorne, 63 Cal. App. 2d 262, 146 P. 24 517 (1944); 
Wherefore: Premises considered, petitioner prays that this Honorable 
Court forthvith grants the requests herein, and: | 
1, That the sentence herein imposed be vacated and set aside, and 
petitioner be restored to previous status. | 
2. That issuance of order to secure his presence at such a bearing be 
put into effect | 

3. That this Honorable Court appoint competent counsel to further delve 
into this matter : 

4. That thie Bonoreble set a certain date to inquire intd this matter, 
and grant said petitioner whatever legal remedies he may be entitled 
to uncer the law. 

Respectfully submitted: 

/s/ Edward Hoverd, Jr. 

Petitioner 





Subecrihed and Svarn to before we thie 7th dey of Aug, 2956 
My Commission Expires October 31, 1958 : 


/a/ Wade G. Maddox ! 
WOTARY PUBLIC | 
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UNITED STATES DISTRICT COURT FILED (52) 
FOR THE DISTRICT oF conumpra OCT 25 1956 
HARRY M, HULL, Clerk 
UNITED STATES RECEIVED | 


V8. OCT 25 1956 Criminal No, 1031-53 
No. 1 Edward Howard, Jr. HARRY M. HULL, Clerk 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS ° 


On Appeal denial of mot. to vac, sen, 10/18/56 
I, Edvard Howard, Jr. being first duly sworn according to law depose 
and say thet I am the Petitioner in the above-entitled cause, and, in 
Support of my application for leave to proceed in said cause without being 
required to prepay fees or costs, states as follows: 
1. That I am a citizen of the United Stetes, 
2- That because of my poverty I am unable to pay costs of said action. 
3. That I am unable to give security for the same. 
4, That I believe I am entitled to the redress I seek in said action. 
5, That the nature of my cause is briefly stated in Notice of Appeal 
herein attached, 
Respectfully Submitted 
/e/ Edward Hovprd, Jr. 
Petitioner: 
Subscribed and sworn to before me this 23rd day of Oct, 1956 
/s/f Edward TB. Flenger 


Notary Public 
My Commission Expires April 25th, 1959. 





Notary Public 
Let the Defendant proceed without prepayment of costs: 





Judge 


No substantial question of lew involved 
Denied /s/ Lather W. Youngdahl 
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FILED 
JAN 9 1957 
HARRY M, HULL, Clerk 


(53) 


ORDER | 

Upon consideration of the petition for leave to prosecute an appeal in 
forma pauperis, of respondent's opposition, of petitioner's reply, and of 
respondent's answer to petitioner's reply, and of petitioner's motion for 
appointment of counsel to represent him on appeal, it is | 

ORDERED by the Court that the afaresaid petition be granted and that 
petitioner be, and he is hereby, allowed to appeal from the order of the 
District Court entered herein October 18, 1956, without prepayment of costs. 

It is FURTHER ORDERED by the Court that the recard on appeal shall be 
prepared by the Clerk of the District Court end forverded by him to this 
Court within forty days. ! 

It is FURTHER ORDERED by the Court that Leonard J, Emmerglick, Esquire, 
e member of the Bar of this Court be, and he is hereby, appointed to 
represent petitioner on his appeal. | 

Per Curiam. 


Dated: January 7, 1957 
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STATEMENT OF QUESTIONS PRESENTED 





1. Should the sentence imposed on Appellant be vacated 
peceuse by imposing consecutive terms of imnrisomment 


for forging and uttering the sase instrument in violation 





of U.S.C.A, Title 18 Sec. 495 it either misconstrues the 
intent of Congress, or offends accepted canons of decency 
end fairness for the administration of criminal jugtice 

in the District Court? ! 


| 
| 
| 


2. Should the sentence be vacated because the Appellant 


s 


wes not afforded an opoortunity to make 2 statement in 


his own behalf before sentence was imposed? 


| 
| 
! 





Jurisdictional Statement . «-ccrccrervcerveeenevesevevesere 


Statement OF Case 2c tie ssee eee s st CCC RKC KE BH EHR SO eS 


Statement of Points weseseeeee eens eee ns teseesd 6 @ @& & 


Summary of Argument 2... eecececscseevesseeevreeseveecve 


pee oo, aa a aa a a a ae a a ee ee ee a a ee Oe ee 


I. 


Ii.- 


III. 


The sentence should be vacated and the appellant should 
be resentenced because the imposition of consecutive 
terns of imprisonment for forging and uttering the same 
instrument misconstrues the intent of Congress .« « « « 0 « 


The prevailing test of identity of offenses is showm 

by experience to produce unfairness, harshness, conflict, 
confusion, and doubt as to the enjoyment by persons 
accused of crime of the Fifth Amendment's purpose to 
prevent double punishment. In che exercise of the 
supervisory authority lodged in this Court over the 
administration of criminal justice in the District Court 
this Court should reject the prevailing "same evidence” 
test for the formerly employed "same transaction" test. 
The appellant's sentence should be vacated and he should 
be resentenced in the District Court because the consecu~ 
tive terms, of imprisonment imposed on him offend the 
canons of dacency and fairness which express the notions 
of justice rooted in the traditions and conscience of the 
people of the United States 22 cece eee ese vvsee 


The sentence should be vacated and appellant should be 
resentenced, for failure of the District Court to afford 
him an opportunity, before imposing sentence, to make a 
statement in his own behalf and to present information 

in mitigation of punishment pursuant to Rule 32(2} 2 2 e e 
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JURISDICTIONAL STATEMENT 


Appellant wes indicted under the Act of June 25, 1948, c. 645, 
62 Stat. 712, U.S.C. Title 18, Sec. 495. While in custody he moved in 
the District Court to reduce or vacate his sentence, claiming it to 
be in violation of law, the motion being made pursuant to the Act of 
June 25, 1948, c. 646, 62 Stat. 967, amended May 24, 1949, c. 139, 
Sec. 11%, 63 Stet. 105, U.S.C. Bitle 28, Sec. 2255. From an order 
denying his motion, entered October 18, 1956, this Court by order of 
January 7, 1957 allowed him to appeal without prepayment of costs, 
and appointed the undersigned to represent him on his appeal. 
Jurisdiction of this Court is based on the Act of dune 25, 1948, 


ce. 646, 62 Stat. 929, U.S.C.A. Title 25, Sec. 1201. 


STATEMENT OF THE CASE 


Howard pleeded guilty to two counts of an indictment charging, 
respectively, forging and uttering a check made by the United States 
of America in the sum of $210. He was sentenced 3 to 9 years on each 
count, the terms to run conzecutively. Pleas of not guilty to these 
counts were withdrawn, and an additional count, charging theft of the 
check, was dismissed as to Howard on motion of the United States. Two 
co-defendants withdrew pleas of not guilty to two of the three counts 
of the indictment. All were represented by an assigned counsel (J.A.1,3-6). 

At the time of sentence counsel made no statement on behalf of 
Howard except to observe to the Court that the Court was in possession 
of a probation report and would no doubt "give him any mercy that you 
feel possible” (J.A. 1). Howard was not asked by the Court whether 


be desired to make a statement in his own behal? (J-A-1, 2). 








STATUTE | 


| 


Wocever falsely makes, alters, forges, or counterfeits 
any ceed, power of attorney, order, certificate, receipt, 
fh contract, or cther writing, for the purvose of cobtaini 
receiving, cr of enabling eny other person, either dire¢etly 
or indirectly, to obtain or receive from the United Stetes 
or any officers or agents therecf, any sum of money, or, 
| 


Whoever utters or publishes as true any such false, 
forged, altered, or counterfeited writing, with intent to 
defrauc the United States, knowing the same tc be false, 
altered, forged, ox counterfeited; or 


Whoever trensmits to, or presents at any office oF 
officer of the United States, any such writing in support 
of, or in relation to, any account or claim, with intent to 
defraud the United States, kmowing the same to be Palate, 
altered, Porged, or counterfeited - 


Shall be fined rot more than $1,000 or imorisoned | net 
more than ten years, or both. Jume 25, 1948, ¢. 645, = Stat. 
Ti, 0.5.0.4. Title 38, Sec. 495. 


RULE 


Rule 32. SENTENCE AND JUDGYENT | 


| 
(a) Sentence. Sentence shell be imposed without umressonebdle 
delay. Pending sentence the court may commit the defeni- 
ant cr continue or alter the beil. Eefore imposing sentence 
the court shall afford ths defendant an opportunity to make 
@ Statement in his ow behalf and to oresext any inrorma- 
tion in mitigetion of punishment. 


-~- Federel Rules of Criminal Procedure 


| 
| 
| 
i 


STATSHENT OF FOINTS 


lL. The sentence should be vacated and the Appellant should be 
resentenceé because the imposition of consecutive terms of imprisomment 


for forging and uttering the seme instrument misconstrues the intent of 





Congress. | 
2. The prevailing test of identity of offenses is shown by ex- 
perience to produce unfairness, harshness, conflict, confusion, and 
doubt aa to the enjoyment by persons accused of crime of the Fifth 
fmentment's purpose to prevent doubdle punishment. In the exercise of the 


supervisory authority lodged in this Court over the administration of 


ee | 





criminal justice in the District Court this Court should reject the 
prevailing “seme evidence" test for the formerly employed “same trans- 
action” test. The Appellant's sentence should be vacated end he should 
be resentenced in the District Court beceuse the consecutive terms of 
imprisomment imposed on him offend the canons of decency and fairness 
which express the notions of justice rooted in the traditions and con- 
science of the peovle of the United States. 

3. The sentence should be vacated and Appellant should be re- 
sentenced, for failure of the District Court to afford him sn opportunity, 
before imposing sentence, to make a statement in his own bebalf and to 


present information in mitigation of punishment pursuant to Rule 32(e}. 


SUMMARY OF ARGUMENT 
I. 


% is competent for Congress to provide for separate punishments 
for each incident of @ crime. But where Congress does not expressly 
authorize separate punishments, then under time-proven canons of statutory 
construction such a purpose is not to te attributed to Congress. A rule 
of construction which Chief Justice Marshall said was “not much less old 
than construction itself” requires that penal statutes be strictly 
construed. United States v. Wiltberger, 5 Wheat. 76, 9%. Regard for 
the rights of individuals under our system requires that the intent to 
punish be clearly and plainly expressed. United States v. Evans, 333 U. S. 
483, 486. The Court below followed a practice of construction and en- 
forcement of Federal criminal statutes which derives the intent of 
Congress from the logical separability of the incidents of a crime which 
is unified dy an overarching intent. In providing @ broad range of 
punishment, attached generally to Section 495 and not individually to 
each description of an act and eccompanying intent, Congress manifested 
& purpose that one punishment should. be imposed upon @ Single individual 
who transgresses any or all of the prohibitions of the law by forging 


ane uttering the same instrument. Prince v. United States, U. S. 


-3- 


#132 October Term, 1956, decided Feb. 25, 1957. It strains the hadgange 
of this statute to construe it to mean that if an individual shguld 
approach @ telier’s window in s bank and there forge the name of the 
payee upon @ Government check, and within a second or two hand it to 

the teller to be cashed, Congress intended that he be guilty of jbwo 


offenses and subject to 20 vears imprisonment. 


| 
| 
| 


| 


The vractice of artificially atomizing a single sotntten’ (eure. 
ection and intent and imposing multiple punishments, without express 
authorization by Congress, is prevalent and productive of conflict, 
confusion, and doubt as to enjoyment of the Fifth Amendment's ploose 
to prevent double punishment. Frequently, and in the present i atanes, 
it offends accepted canons of decency and fairness. This warrants the 
exercise by this Court in an apprepriate form of its supervisory Jjuris- 
ciction over the administration of criminal justice in the District 
Court. MeXabb v. United States, 318 u. S. 332 and Durhan v. United States, 

sire ciaiarmmacc nas 
9 App. DC 228, 214 F. ad 862. In the former case the Supreme Court 
seid that: "Judicial supervision of criminal justice in the federal courts 
implies the duty of estsblishing and maintaining civilized steniards of 


| 


procedure and evidence". In the latter case this Court interpreted its 


authority to be broad enough to establish a new test of criminal re- 


| 


sponsibility, and to give prospective effect to its action. | 

The Fifth Amendment's prohibition of double jeopardy vas construed 
as re-enacting the common law probibition against double punishnent. 
Bx Parte Lange, 16 Wall. 163; Hans Nielsen, Petitioner, 131 U. S. 176. 
Without overruling these decisions, later Supreme Court decisions have 
overlooked or ignored them in favor of a mechanical test vhich inquires 
whether separate prosecutions or separate counts on an indictment re- 
quire for their proof the seme or different evidence. | 

Some Federal Appellate Courts, including this Court, have followed 


these later decisions, without extecsive examination of Constitutional 


questions, for attention was sbifted from the Fifth Amendment to discovering 


sis a t 


the intent of Congress. Of the reported decisions of Federal Appellate 
Courts, the largest number apply this “same evidence” test. Federal 
statutes prohibiting forging and wetering, including a predecessor of 
the statute under which Appellant was indicted, have been construed to 
define distinct offenses. Read v. United States, 55 App. DC 43, 299 
F. 918, Cert. Den. 267 U. S. 506, in effect rejecting Frisby v. United 
States, 38 Arp. DC 22; United States v. Book, 24 F. Cas. #24,604 

(C.C. DC); Wiley v. United States, 144 F. 23 707 (CA 9); United States 


¥. Fout, 123 F. 625 (DC Mo.); United States v. Di Mattec, 169 F. aa 





798 (CA 3}; United Stetes v. Young, 93 F. Supp. 76 (DC Wash.), App. 
dismissed 190 F. 28 558 (CA 9); United States v. Hugsins, 184 F. 2a 
866 {CA 7}; Demeurez v. Scuter, 121 F. 28 96 (CA 9), cert. den. 314 
US 661; United States v. Morrison, 16 F. Supp. 934 (DC NY). In McNeal 
v. United States, 184 F. 22 180 (CA 10), consecutive terms of imprison- 
ment were imposed for forging and. uttering in violation of the statute 
involved here. They were not attacked as illegal and the only issues 
passed upon by the Court reiated to the right to be renresented by 
counsel. 

But the “same evidence™ test has rot been eewbraced by other 
Federal Courts, and they have adhered to the premises and result of the 
Nielsen case. In consequence, there is a proliferating conflict among 
the decisions, producing uncertainty and confusion as to whether pro- 
tection from double punishment is being safeguarded to persons sentenced 
to consecutive terms for the incidents of a single criminal transaction. 
A test which ereates doubt whether Federal justice in this Circuit is 
safeguarding enjoyment of the Fifth Amendment's pourpose should be re- 
pudiated in favor of the "same transaction” test which underlies the 
Nielsen decision and Ex Parte Lange. Under that -test the consecutive 


terms imposed on Appellant cannot be justified. Frisby v. United States, 


supra. 


LESS 


Rule 32(a) of the Federal Rules of Criminal Procedure joovides that 
before imposing sentence the District Court shall “efford" the defendant 
&n opportunity to make e statement in his own behalf. When Appellant was 
to be sentenced the District Court recognized counsel, who said on behalf 
of the Appellant: “Well, if your honor pleases, in regard to Bivard 
Howard, Jr., as your honor mows, he entered a plea of guilty and asked 
for the mercy of the court. | 

“And I am sure that you have that in the probation report. Ana I 
am sure that you will give him any mercy that you feel possible." (Jus 3 }- 
At best, this was tantamount to saying nothing, for had counsel not spoken 
at all the District Court most certainly would have shown Appellant any 
mercy the court feit pessible. The statement of counsel Goes not even 
amount to an assertion that the Appellant should be shown some mercy. 

This fact made the directing of an inauiry to the Appellant himselt, as 
to whether he wished to make a statement on his own behalf, even more 
needful than in a situation where counsel advances facts or claims in 
mitigation of sentence. : 

But Appellant was not asked by the Court whether he had anything 
to say on his own behalf. The record contains nothing tc show that he 
was afforded such &n oovortunity. Immediately after counsel pade the 
statement quoted above he launched into a long plea in mitigation of 
sentence on behalf of a co-defendant. The District Court then imposed 
sentence on Howard. (J.A. 2}. | 

The judgment of conviction in reciting “#H and the court baving 
asked the defendant whether he has anything to say why judgement shoula 


not be pronounced *He” is clearly erroneous. (J.-A. 6 )}. 


i 
\ 
| 
| 
| 
j 
| 
| 
' 
\ 
| 
| 
| 
i 








fhe severity of the sentence for participating with two others in 
perpetrating a $210 fraud on the United States, and the fact that one 
Sssigned counsel was representing 3 persons with potentially conflicting 
claims for clemency.in view of their respective roles in the enterprise, 
bring the case within this Court's decision in Gadsden v. United States, 





96 App. D. C. 162, 223 F. 22 627. Im accordance with that decision the 
sentence should be vacated to the end that Appellant my be resentenced 
and afforded the right provided for by Rule 32(a). . 98 
~. Ip its subsequent decision in Couch v. United States ,/ Dpe De Co 
292, 235 F. 2i 519, this Court, sitting en banc, ruled that the better 
practice in sentencing & convicted person is to afford him a personal 
opportunity to make a statement in his own behalf. The Court established 
this procedure for this jurisdiction but limited its application to 
sentences imposed after the Couch decision, ani expressly stated that the 
procedure “is not to apply retroactively to sentences heretofore imposed". 
As spplied to the facts here the Couch decision appears to make 
relief to Appellant impossible. However, the Per Curiam neither over- 
ruled nor criticized Gadsden v. United States. In a separate opinion 
written by Judge Fahy on behalf of himself, Chief Judge Bigerton and 
Circuit Juiges Bazelon ani Washington, they being half of the juiges parti- 
they 

eipating in the Couch case,/stated: 

“We wish also to make plain our own view that where 

the procedure now prescribed is not followed error 

occurs that requires resentencing in accordance with 

Rule 32(a), certainly when the matter is brought 

vefore us on direct appeal, and in some circumstances, 

at least as to trials and convictions occurring after 

the rendition of today’s opinion, when the 

arises upier section 2255, 62 Stat. 967 (1948), as 

ancnied , 28 U.8eC. Sece 2255 (1952) ." 


In ad&ition, these four members of the Court thought it desirable to 


enlarge upon the discussion set forth in Gadsden. Moreover, their 
separate opinion contains scme iniication that the Per Curiam was thought 





to be indefinite. In explaining the reason for enlarging upon the dis- 
cussion in Gadsden the separate opinion states that this is done "because 


| 
four of the eight judges taking part in the present decision now seem to 
| 


draw back from holding invalid a sentence imposed in non—conformi ty with 


the Rule sxe", (Emphasis Supplied). 
One Judge of this Court did not participete in the Couch decision, 


but his participation in thie case may well be possible. 


In view of all the foregoing facts, Appellant respectfully requests 
that this case be heard anc considered by the Court en banc, am that 


the scope and reach to be accorded to the practice adopted in Couch be 





reconsidered. 
Appellant submits that the court should hold that the failure of 
the District Court to afford to Apvellant a personal opportunity to make 


| 
& statement in his own behalf requires a resentencing of the Appellant. 
| 








PornT I 
The Sertence Should Be Vacated And The Acceliant Should Ee 
Resenvenced Because The Imposition Of Consecutive Terms Of 
imprisonmert For Forging And Uttering The Same Instrument 
Misconstirues The Intent Of Congress 





The statute under which the Appellant was sentenced, unlike MANY 
statutes, does not define —s offenses in sevarately enumerated 
sections. An example of the latter type of statute is found in 
Bleckburger_ ¥. United States, 28% U. S. 299, where separately numbered 
sections prohitited the sale of narcotics not in the original stemped 
package, and sale without 6 sritten order. Many crininal statutes are 
designed to protect @ number of distinct public interests, and separate 
semtences serve to vindicate or protect these several interests. In the 
Blockourger case the public interest subserved by the requirement in one 
section for a written order is an altogether different public interest than 
the one imveived in the cther section recuiring sale in the original svamed 
package. Legislation of this sort was involved in Morgen v. Devine, 237 
U. S. 632; Gavieres v. United States, 220 U. S. 338; Albrecht v. United States, 
273 U. S. Ls United States v. Beacon Brass Co., 344 U. S. 43; and Pereira vr. 


United States, 347 U.S. 1. Where differert legal norms make claims for 





punishment of the same act there is reason for attributing to Congress an 

intent to provide for mitirle punishments, even though Congress has not 

set up its prohibitions in distinctly numbered sections or sub-sections. 
Forging and uttering do not take place simultaneously, by one act. 


they are unified, when the crime is completed by a single individul, 


by the purpose or intent of the individual. Only by giving controlling 








| | 
force to the circumstance that more than one physical ect is involved in 
the defined offense can the construction of the stetute on which the 
Sentence here is grounded be rationalized. The practice of dectring the 
intent of Congress by ascertaining whether the same or aitterent evidence 
will support the allegedly separate offenses is not of universel trust- 
worthiness. Two examples may siffice to show this. In Re Snow, 120 U. S. 
274, involved a conviction under three indictments for cohabiting with 
seven women. Each indictment covered a calendar year and the —_— indict- 
ments together covered the years 1883, 4, and 5. ‘Clearly the sene evidence 
would not nave proved each indictment. The Court set aside consecutive 


| 
terms of imprisomment, holding that there wes but one entire offense. In 


United States v. Universal C.1.T. Corporetion, 344 U. S. 218, an indictment 
charged violstions of the Fair Labor Stendards Act in thirty-two counts. 
These related in part to different employees and different time periods. 
Different records were essenticl to prove the charges of many of the thirty- 
two counts. The Court held that the statute should be construed to make 
punishable a course of conduct and not each separete instance of violation. 
Further light upon the problem of construction where wine than one 
physical act is involved is shed by Braverman v. United seg: 317 &. &. 
49. The Court considered consecutive sentences upon & convietion of con- 


spiracy to violate several sections of the Internal Revenue law. The Court 


ruled thet: "Fhe single agreement is the prohibited conspiracy, and however 


Giverse its objects it vicleates but a single statute, Sec. 37 al the Criminal 
Code. For such a violation only the single penalty prescribed vy the statute 
can be imposed". Conspiracies usually continue over a period of time and are 
more than the "act" of meeting of minds in & ccmmon purpose. ‘tn the words of 
Justice Holmes “it is a perversion of natural thought and of patural 


language to cali such continuous cooperation @ cinematographic series of 
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.Gistinct conspiracies, rather than to call it a single one". United States 
v. Kissel, 218 5. S..601, GOT. In that case the Court held that a con- 
spiracy in restraint of trade is more than a single act. "It is,” seid 
the Court, “more then a contract in restraint of trade. A conspiracy is 
constituted by an egreement, it is true, but it is the result of the agree- 
ment, rather than the agreement itself, just as a partnership, although 
constituted ty a contract, is not the contract but is the result of it. 

The contract is tnstentenscun, the partnership may endure es one and the 


same partnership for years". Cf. United States v..Meryland State Licensed 
Bat to sustain consecutive ee imposed on one individusl for 

forging and uttering the same instrument is to treat the crime coumitted 

as @ series of crimes. There is more than one en or mental act, as 

in a conspirecy in restraint of trede. ‘he overarching criminal purpose, 

harbored in one wind rather than in the minds of & group of conspirators, 

is surely as single as, for example, a conspiracy between two great enemical 

companies to divide world markets, contemplating day to day eccommdation 

te prevent competition, the establishment of joint companies, and the 

exchange of patents, carried on for decades. United States v. Imperial 

Chemical Industries, Ité., 100 F. Supp. 50% (D. C. HN. Yo}. 

‘he statute under consideration here aust be reed in such a way 

thet the words used by Congress are the servants, not the masters, of a 

perspicucous intent. When it is so read the statute is seen to seek to 

pretect the United Stetes from defrauding it through a forged instrument. 

In the recent decision of the Supreme Court in Prince v. United States, 

supra, the Court reviewed consecutive terms of imprisonment for violation 


of the Federal Benk Robbery Act, U.3.C.A., Title 18, Sec. 2113. Because 


of the considerable parallelism between the statute involved there and 





the statute under which Appellant here was sentenced, it sppears useful 


to set out in parallel columns both statutes: 


Sec. 495 


Whoever falsely makes, alters, 
forges, or counterfeits any deed, 
power of attorney, order, certifi- 
cate, receipt; contract, or other 
writing, for the purpose of obtain- 
ing or receiving, or of enabling 
any other person, either directly 
or indirectly, to obtain or 
receive from the United States or 
any officers or agents thereof, 
any sum of money; or 


Whoever utters or publishes as 
true any such false, forged, altered, 
or counterfeited writing, with 
intent tc defraud the United States, 
knowing the same to be false, altered, 
forged, or counterfeited; or 


Whoever transmits to, or pre- 
sents at any office or officer of 
the United States, any such writing 
in support of, or in relation to, 
any account or claim, with intent 
te defraud the United States, kmow- 
ing the same to be false, altered, 
forged, or counterfeited - 


Shali be fined not more than 
$1,000 or imprisoned not more than 
ten years, or both. . 


| 
| 
Sec. 2u13 


Whoever by force and violence, 
or by intimidation, takes or attempts 
to take, from the person or presence 
of another any property! or money or 
any cther thing of value belonging 
to, or in the care, custody, control, 
management, or possession of, any 
bank, or any savings end loan asso- 
ciation; or 


' 
! 


Whoever enters or attempts to 
enter any bank, or any savings and 
loan association, or any building 
used in whole or in part as s bank, 
or 8s a Savings and loan association, 
with intent to commit in such dank, 
in such savings and loan association, 
or building, or part thereof, so used, 
any felony affecting such bank or 
such savings and loan association 
and in violation of any statute of 
the United States, ‘or any larceny - 


Shall be fined not more than 
$5,000 or imprisoned not more than 
twenty years, or doth. 





It will be observed that both statutes begin with the characteristic 


"Whoever" and use the disjunctive. 


The provision for punishment in both 


statutes is not attached successively to each individual paragraph, but 


generally at the end of the succession of paragraphs. 


| 
In the Frince case 


it appeared that there was a two-count indictment, the first charging 


robbery, and the second charging entering the dank with intent ito commit 











a felony. 





The petitioner was convicted on both counts and the District 
Judge sentenced him to 20 years for robbery and 15 years for entering, the 
sentences to be served consecutively. The Supreme Court found that this 
misconstrued the intent of Congress and remanded the case to the District 
In reeching this 
"Whether the crime of entering & bank 


Court for the purpose of resentencing the petitioner. 


conclusion the Court noted that: 


= 3 = 


with intent to commit a robbery is merged with the crime of robbery when 


the latter is consummated has puzzled the courts for several years. A 
conflict has arisen tetween the circuits". 

The Court attached significance to the fact that the statute had 
an “inconclusive legislative history". The original Bank Robbery Act, 
passed in 1934, covered only robbery and more aggravated forms of it. 

In 1937 the Attorney General requested that the Act be amended to cover 
less serious offenses. Two larceny provisions were enacted. In addition, 
as the opinion states, "Congress further made it a crime to ‘enter or 
attempt to enter any bank, with intent to commit in such bank or building, 
or part thereof, so used, any felony or larceny...*. Robbery, entering 
and lerceny were all placed in one paregraph of the 1937 Act”. 

The reasoning of the Court seems to support the claims being made 
on this appeal on behalf of the Appellant. ."No separate penalty clause 
was added for the crime of unlawfully entering. It was simply incorporated 
into the robbery provision. The Government asks us to interpret this 
statute as amended to make each a completely independent offense. It is 
umnecessary to do so in order to vindicate the apparent purpose of the 
amendment. The only factor stressed by the Attorney General in his letter 
to Congress waa the possibility that a thief might not commit sll the 
elements of the crime or robbery. It was manifestly the purpose of Congress 
to establish lesser offenses. But in doing so there wes no indication that 
Congress intended @lso to pyramid the penalties. *** It is a fair in- 
ference from the wording in the Act, uncontredicted by anything in the 
meager legislative history, that the unlawful entry provision was inserted 
to cover the situation where a person enters a bank for the purpose of 
committing a crime, but is frustrated for some reason before completing 
the crime. The gravamen of the offense is not in the act of entering, 
which satisfies the terms of the statute even if it is simply walking 
through an open, public door during normal business hours. Rather the 
heart of the crime is the intent to steal. This mental element merges 


into the completed crime if the robbery is consummated. To go beyond this 


= 25 











reasoning would compel us to find that Congress intended, by the 1937 
smendment, to make drastic changes in authorized ere meee | This we 
cannot do. If Congress had so intended, the result conld nave deen 
accomplished easily with certeinty rather than by indirection. We hold, 
therefore, that when Congress made either robbery or an entry for that 
purpose a crime it intenfed that the maximm punishment for robbery 
should remain at 20 years, but that even if the culprit shoud fell short 
of accomplishing his purpose, he could be imprisoned for 20 yeers for 
entering with the felonious intent." ! 
While the Court said et an eerly place in its opinion that the 
construction cf the statute preserted @ narrow questicn and that the 
decision should be correspondingly narrow, the Court ipttenta that the 
basis for its conelusicn wes 8 policy, applicable in the ptedent Case; 


"While reasonable minis might differ on this conclusion, we think it is 





consistent with our policy of not attributing to Congress, in the enact- 
ment of criminal statutes, an intention to punish more seventy than the 
language of its laws clearly imports in the light of pertinent legislative 
history.” Z 
The Court's conclusion thet the initial steps mersed in the completed 





erime is the application cf a srincipie of cozsumption, which is expressed. 

2 

¢ . . The day to day 
| 

application of the maxim is to be seen in the merger of the attempt in 


in the old maxim Lex consumens dercgat legi consunptse 


the consummated crime. The attempt has independent existence because, 
while e crime is etill2 in the incompleted atate, there is the possibility 
of withdrawal or failure. But once the crime has been committed, the 
preparation merges into the executed crime. ! 
fhe Prince decision seems to support the claim that ine statute 


such as Sec. 495 the gravamen of the offense, or the heart of the crime, 








(2) The subject is developed in 58 Yale Law Journal 513 (1949). cf. 
also Cain y. United States, 19 7. 28 472 (cA 8}, and kO Yele Law 


Journal 462 (i931}- | 


oe | 


is the intent to defraud the United States by a forged instrument. If this 
mental element is carried beyond the mere forgery of the document, at 
which point there is a locus penitentise as well as a possibility of 
frustration of the intent to defraud, and the crime is completed ty the 
same individual, the mental element merges into the completed crime. There 
is nothing in the legislative history of Sec. 495 which is any more con- 
clusive than the history of Sec. 2113. ‘The present Sec. 495 originated 
in Chapter 38 Sec. 1 of the Act of March 3, 1823. Sec. 495 is substan- 
tially the same ag it was when it was first enacted. It became success- 
ively, through the process of statutory revision, fervinell Stat. 5422 in 
187%; Sec. 28 of Chapter 321, 35 Stat. 1094 in 1909 when the word "contract" 
was added; and Sec. 73 of Title 18 U.S.C. (1940). In 1948 it became 
Sec. 495 with two changes: (1) tthe mandatory punishment provision was 
rephrased in the alternative, (2) reference to persons causing, procuring, 
aiding or assisting was omitted as umnecessary as such persons are made 
principals by Sec. 2 of Title 18. Thus there is nothing in the history 
of the statute indicetive of a purpose that ac aie punishments should 
be imposed upon one individual for forgigend uttering the same instrument. 
Sec. 495 is but one of 39 sections constituting Chapter 25 of 
Title 18, all dealing with counterfeiting and forgery. In this Chapter 
forgery of an obligation of the United States ia made nunishable by in- 
prisonment of not more than 15 years (Sec. 471). Uttering a forged 
obligation of the United States is clearly indicated to be a separate 
offense by making provision for it in separate Sec. 472, with a separate 
statement of e punishment of up to 15 years’ imprisonment. Congress 
treated forging and uttering to be distinct crimes in these sections, and 
for each offense it made separate provision as to punishment. The total 
punishment for committing both offenses could be as much as imprisonment 
for 30 years. If Congress intended that under Sec. 495 imprisonment for 
30 years could de imposed upon one individual who viclated the three 
prohibitions of the section and in essence defrauded the United States by 


a single forgeé instrument, it has used an altogether different method for 
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| 
making known its purpose to authorize 30 years imprisonment than it used 
in the earlier part of the Chanter with respect to en offense more heinous 
in nature. This circumstance is significant in view of the fact that in 


revising this Title in 1948 specific attention was given to variations 





and discrepancies in punishment, and to harmonizing punishments end 
correcting these discrepancies. The 80th Congress House Report Bo 
recites: “Many inconsistencies in punishments were discovered. Some 
appeared too lenient and others too harsh when compared with cxines of 
Similar gravity + a master table showing the nature of each offense 
and its punishment was prepared. In this way many inequalities were 
eliminated ard uniformity brought out of the conflicts which time had 


developed.” : 
In providing a broad range of punishment attached generally to the 
statute and not individually to each description of an act and accompanying 
intent, Congress disclosed that its purpose wes that one a only 
should be imposed upon an individual who, by forging end uttering the same 
instrument, transgressed scme or ail the prokibitions of the statute. 
Criminel statutes should not be read to create separate crimes bnless the 
purpose to do so is ummistakecly clear. In United States v. Uniivertsht 
C.1.T. Credit Corp., supra, the Court held that the basic rule ot strict 
construction of a criminal statute means that "when choice has to ve 
mace between two readings of what conduct Congress has made a crime, it is 
appropriate before we choose the harsher alternative, to require thst 
Congress should have spoken in language that is clear and definite." 
The respondent is entitled to have any uncertainty or a 
in favor of his liberty. As vointed out by Chief Justice Marshall in 
United States v. Wiltderger, supra, "Probability is not a guide’ which a 
Court in construing a penal statute can safely take." 3 


It is respectfully submitted that decisions in this and other 
Circuits construing the previous form of Sec. 495 to set up separate and 


| 
a@istinet offenses should not be applied to Sec. 495, for the foregoing reasons. 


me | 





If Congress did not interd to punish forging and uttering the 
seme instrument by the same person as seperate offenses, then the 
Sextence imposed on Appellant is double punishment and vicletes the | 
Fifth Amendment. Ex Parte Lange, supra; Nielsen, Petitioner, supra. 
if, as the Appelient submits should be done, the statute is so construed , 
then adequate relief may be previded dy holding the sentence to be in 
violation of the statute. Hence, it seems unnecessary to ask the Court 


te decide a Constitutional question. 


FOINT IT 
Fhe Prevailing Test Of Identity Of Offenses Is Shown By 
Excerience To Produce Unfatrness, Harshness, Conflict, 
Confusicn, Seal Doubt As To The Enjcyment By Persons Accused 
Of Crime Of The Fifth Amendment's Purpose To Prevent Double 
Punishment. In The Exercise Of The Supervisory Authority 
Lodged In This Court Over The Administration Of Criminel 
Justice In the District Court This Court Should Reject The 
Preveiling “Same Evidence” Test For The Formerly Euployed 
i, | "Same Transaction" Test, ‘The Appellant's Sentence Should 
Be Vacated And He Should te Resentenced In The District 
Court Because the Consecutive Terms Of Ieprisomment Imposed 
‘ On Bir Offend The Canors Of Decency And Feirness Which 
Express The Motions Of Justice Rooted In The Traditions And 
Conscience Of The People Of The United States. 





The Appellant invokes the authority of this Court, shared with the 
United States Supreme Court, by which this Court may exercise a supervisory 
:° jrerisdiction over the administration of criminal justice in the District 
Courte It is competent for this Court to refuse to sustain a sentence to 
ssamecutive terms of imprisonment which cannot be squared with the “same 
> transaction” test and the principle of consumption applied in Prince v. 


United States, supra. This authority is disclosed in MeHebb v. United 
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States, supra, and Durham v. United States, supra. The scope af the 
supervisory authority referred to in McNabb was shown to be buoeder than 
its description there when that authority was employed in Offutt v. United 
States, 348 U. S., to assure "self-restraint in the exercise dy District 
Judges of the summary power for punishing contempt". The description of 
the authority wes further enlarged in Commnist Party v. a Board, 
351 U. S. 115, involving findings based partly on perjured testimony. The 
Court said that because the supervisory Pa ven exists "fastidious regard 
Yor the honor of the administration of justice requires the Court to meke 
certain that the doing of justice be made so manifest that only irrational 
or perverse claims of its disregard can be asserted". Additional support 
for the exercise of this authority here is to be found in siesarosh Ve 
United States, 352 U. S. 1, 14; Funk v. United States, 200 U. 8. 37i; 
381-3; Linkins v. Protestant Episcopal Cathedral Foundation, 87 App. D. C. 
351, 187 F. oa 357; Warring v. Colpoys, 74 App. D. C. 303, 122 F. 2a 
642, cert. den. 314 U. S. 678; Fisher v. United States, 328 Ue S. 463. 

In Ex Parte Lange, supra, the Court said: “If there is enything 
settled in the jurisprudence of England and America, it is that no men 
can be twice lawfully punished for the same offense. *##'Hemo pis ponitur 
He epdng Seiicke®, ee aa Coke es £6 “eee dabet bis panied sho ime 
delicto'., ##+ The protection egainst the action of the same court in 
inflicting punishment twice must surely be as necessary, ani as clearly 
within the maxim, as from chances or danger of @ second punishment on a 
seconé trial." The Court proceeded to hold that double puntsiment 
violates the Fifth Amendment. Some years later in Hans Nielsen, Petitioner, 
supra, the Court held that a conviction for unlawful co-habitation was @ 
bar to an indictment for adultery during the period of sonhabitersen, The 
Court said that: “where a person has been tried and convicted | for a crime 
which has various incidents included in it he cannot be a second time 
tried for one of the incidents without being put in jeopardy for the 
same offense.” These decisions were rested in good part upon State v. 


Cooper, 13 N. J. L 361, which employed what might be called the “same 
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transaction" test. This test inquires: Were both offenses part of the same 


criminal transaction? In the Cooper case it was held that a conviction of 
&rson was a bar to a subsequent conviction for murder where the arson 
resulted in a death. 

The doctrine of te ve Cooper expressly rejects the decision of 
Buller, J. in Rex v. Vandercomb, 2 Leach C.C. 708, 168 Eng. Rep. 455, which 
first laid down the "same evidence” test. To guard against misepplication 
“of the "same transaction” test, by which separate offenses might be lumped 
together, the Cooper case makes the distinction that if no human act or 
agency separates the claimed offenses, they are the same. The "same 
evidence” test is beset with greater difficulty and greater danger of mis- 
Spplication. In a number of decisions of the Supreme Court, offenses claimed 
to be distinct have been held to be a single offense even though the separate 
counts of the indictment clearly required different factual proof. Examples 
are Prince ve United States, supra; In re Snow, supra, where three indict- 
ments charging continuous co-babitation with seven women related to different 
periods of time; anc United States v. Universal C.I.T. Credit Corp., supra, 
where as noted above the Court rejected the suggestion that the unit of 
offense under the Fair Labor Hours Act was the number of employees underpaid 
er overworked. Although the multiple counts related to distinct employees 
and periods of time, and hence different factual proof was necessary, it was 
held that there was a single offense. Cf. also Smith v. United States, 

211 F. 28 957 (CA 6)5 United States v. Orman, 207 F. 24 148 (CA 3); 
Halverson v. United States, 162 F. 2d 308 (CA 9}. 

Without overruling or expressly discrediting Ex Parte Lange or 
Hielsen, Petitioner, later Federal decisions have taken up the test laid 
down in 1796 in Rex v. Vandercomb, supra, that “unless the first indictment 
or such as the prisoner might have been convicted upon be proof of the facts 
conteined in the second indictment, an acquittal on the first indictment can 
be no bar to the second". It was there held that an acquittal of breaking 


and entering and stealing was not a bar to a later prosecution for breaking 
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and entering the same dwelling, with intent to steal. This decision was 
formulated to meet law enforcement needs, and to correspond to procedural 
notions, of an era to which ours bears little or no resenblance. Its 
force is the force of logic alone, which Justice Holmes obser yed in “The 
Common Law" has not been the life of our law. By a process of accretion 
lerd Justice Buller's doctrine came to obscure the basic condemnation of 
double punishment. Thus, in Carter v. McClaughry, 183 U. S. 365, the same 
act was punished as conduct unbecoming an officer and as causing & false 
Claim against the United States to be made. In Gavieres v. United States, 
supra, separate punishments were sustained for using abuse of language in 
public and insulting a public officer by the same words. In Morgan v. 
Devine, supra, breaking end entering, and a consequent iaxcent, were 
separately punished, the Court saying that "the test is not eee the 
criminal intent is one, but whether separate acts have been committed with 
the requisite criminal intent and are such as are made punishable by the 
Act of Congress”. To the same effect are Burton v. United States, we UU. Ss 


| 
| 
| 
i 
| 
i 
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344, and Albrecht v. United States, supra. 

Similar decisions in this Court include Read v. United States, supra; 
District of Columbia v. Buckley, 75 ADD. D. C. 301, 128 F. ai 17, cert. den. 
317 U. S. 658; Hensley v. United States, 82 App. D. C. 1h, 160 F. 22 257, 
cert. den. 331 U. S. 817. Illustrative of the many decisions to the same 
effect in other Circuits are: Tesciona v. Hunter, 151 F. ad 589 (CA 10); 
Montgomery V. United States, 146 F. 24 142 (CA 4); Rawls v. United States, 
162 F. ai 798 (CA 10), cert. den. 332 U. S. 781; Upshaw v. United States, 
157 F. 28 726 (CA 10). | 


But some Federal Courts of Appeal have exhibited no attachment to 
| 


the test of hypothetical possibility, and have not taken the Nielsen case 
to be overruled. They have held consecutive sentences to be invalid when 
the record showed that the offenses were not actually committed separately. 
Among these decisions are Muncy v. United States, 289 F. 780 (CA 4); Miller 
v. United States, 4 F. 2a 228 (CA 7), cert. den. 268 U. S. 6923 Gray v. 


| 
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United States, 14 F. 2a 366 (CA 8); Tritico v. United States, 4 F. 2a 664 


(CA 5); Schroeger v. United States, 7 F. 24 60 (CA 2); Krench v. 

United States, 42 F. 22 355 (CA 6); and Freeman v. United States, 146 F. 
2a 978 (CA 6}. In the Erench case the defendant was indicted on three 
counts, for bringing merchandise into the country in violation of the 
Tariff Act, Yor concealing the merchandise after it had been brought into 
the country, and for conspiracy in bringing the merchandise into the 
country in wicletion of the statute. The Court held that the substantive 
offense inciuied every element of the conspiracy, ané that a sentence on the 
third count to a consecutive term was double punishment. The Freeman case 
tn the same Circuit followed the Krench decision, the indictment charging 
wiclations cf the Internel Revenue Act by the illegal sale cf marcotics and 
conspiracy to ccumit the substantive offense. 

Consecutive sentences have been set aside for manufacturing and 
possessing liquor. Reynolds v. United States, 280 F. 1 (CA 6); Morgan v. 
United States, 294 F. 182 (Ch 4}; Tritico v. United States, supra; Patrilo 
v. United States, 7 F. 22 304 (CA 8}; Rouwda v. United States, 10 F. 24 916 
(C& 2}; Goetz v. United Stetes, 39 FP. 22 903 (CA 5}. Im these cases the 
possession was Geemed to be incidental to manufacture. In Schroeder v. 
United States, supra; Diaz v. United States, 15 FP. 28 369 (CA 1}; amd 
Seguroie v. United States, 16 F. 21 563 (CA 1), Aff'd 275 U- S. 106, 
possessicn was held to be incidental to transportation. , 

An aralysis of the numerous decisions exhibits much conflict and con- 
fusion among then. ) & number of decisions acknowledge that the “same 
evidence” test produces harsh, ani at times shockingly unjust, results. 
They are summarized in?re. Some courts have taken steps, indirectly, to 
cvercome or undo such consequences. An cutstanding example is Aneniola v. 


United States, 17 FP. Bi 529 (CA 2), where Judge Learned Hand speaking for 





{3} The state of the conflict in the Federal decisions, and the then 

" existing large number of decisions involved, are detailed in 45 
Herverd Law Rev. 535 (1932). Examples of the many subsequent 
decisions ere cited in this brief. 
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the Court, thought the Court of Appeals had no authority o> yeroene 
separate sentences, but reversed the decision on a technicality which 
he declared would not otherwise have warranted a nev trial. 

The prevailing “same evidence” test, by producing this total 
Situation, has created an ebiding uncertainty as to whether the Fitth 
Amendment's purpose to prevent double punishment is being regularly and 
Srirely secured in the administration of Federal criminal justice. A test 
which creates such doubts as to vhether a basic Constitutional right is 
veing enjoyed ought to be rejected in the light of experience in its 
application, in favor of the "seme transaction” test, found to be con- 
sistent with the Fifth Amendment in Ex Parte Lange and Nielsen, Petitioner. 


When that test is applied to the sentence imposed on the Appellant, the 





consecutive terms for forging and uttering the same instrument represent 
Gouble punishment. Before this Court adopted the “same evidence” test 

on the occasion when Burton v. United States, supra, wes called to its 
attention, Read v. United States, supra, the Court had said of forging 

and uttering in Frisby v. United States, supra: "Intent in forgery will 
not be presumed from the mere making cof a false instrument. 1é dest "be 
gathered from some affirmative act or from the existence of some circum- 
stances from which criminal intent may be inferred." No such circumstances 
were presented in this case; hence, criminal intent could not be imputed 
to defendant until he uttered the instrument #*#" (emphasis supplied). 

The exercise of jurisdiction ty this Court to strike down the 
imposition of consecutive sentences in such circumstances as are presented 
here, need not limit prosecutors or the District Court in effective enforce- 
ment of criminal statutes. Multiple indictments to insure that one vho 
has violated the law in some way shall not escape conviction, need not be 
condemned in order to put an emi to the injustice of such a consecutive 
sentence as is presented here. An illustration is to be found in the 
recent opinion of Judge Parker, speaking for the Court of Appeals for the 


hth Circuit in United States v. Maryland State Licensed Beverage Association, 


2h0 F. 28 h2, CCH Trede Reg. Reports 568,600. An indictment for violating 
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the Sherman Act charged in Count 1 a violation of Section 1 by an alleged 
conspiracy to establish fair trade prices for alcoholic beverages in 
Maryland, while Count 2 charged conspiracy to monopolize in violation of 
Sec. 2 of that Act. It was urged upon the soacvier | oe v. United 
States, supra, it was held thet there may not be more than one punishment 
for one conspiracy and that, therefore, the Government was obliged to 

elect between the two counts. The District Court had required the Govern- 
ment to do so and dismiss one of the counts. The Court of re reversed, 


holding thet the Braverman decision does not mean that "e single conspiracy 


may not be charged as a crime in several counts to meet different inter- 


pretations thet might be placed upon the evidence by the jury #4. If 
the evidence showed that there was only one conspiracy the judge would 
impose only one punishment; but this is no reason for dismissing one of 
the counts in the early stages of the case ##H," 

The consecutive sentences imposed on the Appellant vere besed upon 
the practice of indicting for each incident of a single criminal purpose, 
and then sentencing the offender to consecutive prison terms extending 
far beyond the maximum expressed in the statute. The mens rea in such 
eases is a single one. Congress provided s range of punishment within 
which the prosecutor and the District Court could perform their respective 
functions with a view to making the punishment fit the criminal. Multiple 
indictments and consecutive sentences for each of the incidents of a single 
criminal transaction, not aggravated as in robbery or arson resulting in 
homicide, are an artificial atomization or fission of a single criminal 
purpose. Criminal justice is not, like the exact sciences, concerned with 
matter but with values, and to deal well with these it is not enough to 
imitete the sciences which depend mainly on logic. 

Multiple indictments and consecutive sentences like those involved 
here are a misuse of criminal processes and work serious injustice. They 
have brought about much criticism for these reasons. Here again it seems 


eppropriate to refer to the language of Judge Learned Hand in Amendola v. 
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United States, supra: "While we recognize of course that ve have no power 


over the sentence, yet, when the question arises as to whether the record 
clearly shows that there has been an unjust result, we will not ngncite an 
errer which, except for the sentence, would not have justified reversal." 
In Hartson v. United States, 14 F. 2a 561 (CA 2), the Court observed that 
it bad no power to prevent the cumnlative sentences for substentive crime 
end conspiracy, but that “this practice seems to us plainly improper #, 
We shall be ready to recommend to the pardoning power a corresponiing _ 
commtation #H." In Westfall v. United States, 20 F. 23 60h (cA 6) the 
Court questioned whether there might not be need of legislation to steven’ 
this possible abuse. The addition of conspiracy counts to counts for the 
substantive crime was strongly Qisapproved in Harrison v. masted States, 
7 F. 28 259, 263 (CA 2), ami Hendrey v. United States, 233 F. 5 (ca 6). 


Crmnlative sentences for successive sales of narcoties were characterized 
United States v. Deugherty 


as cxtrenely barch in SOUSMEPRCARRUOSSENE, 269 U.S. 360. In 


District of Columbis v. Buckley, supra, Juige Rutledge, in e coneurring 
opinion, noted some deficiencies of the “same evidence” test, and the 


need for something more, in order to ensure that the old and substantial 
protection against trial and conviction more than once for the sane offense 
should not become a shadow of its intended self in view of Legislative 
refinement of generically identical offenses. ‘The possible need of 
legislation to prevent harsh accumulation of sentences was suggested in 
the Blockburger case. | 

But legislation has not been forthcoming, 2 fact which reizforces 
the conclusion that such a subject is ccamitted to the Federal Appellate 
Courts for control through the appropriate exercise of their supervisory 
jurisdiction. | 

When the Supreme Court eppraises State court action under the 
Fourteenth Amendment to determine whether it provides due process of lav, 
the Court seeks to ascertain vhether the proceedings square vith those 
canons of decency and fairness which express the notions of justice of 
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our people, the sense of justice implicit in the concept of ordered 
liberty. Snyder v. Massachusetts, 291 U. S. 97; Brow v. Mississizpt, 
297 U. S. 278; Palko v. Connecticut, 302 U. S. 319. In Rochin vy. 
Caligornia, 342 U. S. 265, Mr. Justice Frankfurter said for the Court that 
 “Coerced confessions offend the community's sense of fair play and 
decency." But an even broader condemnation resulted from the exercise 
of the supervisory authority of the Court in McNabb, vhere @ confession 
vas not coerced but was simply the apparent product of illegal detention. 
For this reason alone it was treated as offending the community's sense 
Se eS Par ae ae ae Tt is subeitted that where Jong 
continued practice and experience shov that the “same evidence" test 

sch neciinve snecmcoen des the mentee a6 & avage, sagereeeces 
eriminel transaction produce harshness, unfairness, ani doubt, they may be 
said to offend the community's sense of fair play ani justice. ‘Tis ts 
a fair characterization of the sentence imposed on Appellant an warrents 
reject the “sane evidence” test generally in favor of some other test. 


FOINT III | 
The Sentence Should Be Vaceted And Appellant Should Be 
Resentenced, For Failure Of The District Court Tb i 
Afford Him An Opportunity, Before Imposing Sentence, To 
Make A Statement In His Own Behalf And fo Present i 


Information In Mitigation Of Punishment Pursuant To Rule 32{s) 


The summary of the argument under this point fully sets out 
Appellant's position and the authority upon which it is rested. ‘The 
court is respectfully referred to the summary at page 6 supra. 

Respectfully subaitted, 





Leonard J. Buserglick | 

1826 Jefferson Place, N. W. 

Washington 6, De. Ce 
Attorney for Appellant 
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No. 13,719 
QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Where appellant pleaded guilty to the offense of 
forgery and also pleaded guilty to the offense of uttering 
may the trial judge in his discretion sentence appellant 
to consecutive terms of imprisonment? 

2. Where appellant pleaded guilty prior to the date of 
the opinion in Couch v. United States, 98 U.S. App. D.C., 
235 F.2d 519, may he, under a motion to vacate pursuant 
to 18 U.S.C. 2255, raise the issue of ‘‘no opportunity to 
speak in his own behalf at the time of sentencing’’? 
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United States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,719 
Epwarp Howakrp, JR., APPELLANT, 
v. 


Unrrep States or AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 29, 1953, there was filed in the District Court 
a three count indictment charging appellant and two co- 
defendants with violation of Title 18 U.S.C. 1708 and 
495 in that they took and abstracted a certain piece of 
mail namely; a government check, from an authorized 
depositary for mail and for the purpose of obtaining 
money from the United States did forge the endorsement 
on said check and uttered and published the same (J.A. 3). 

On July 2, 1953, appellant pleaded not guilty (J.A. 4). 
On July 7, 1953, in open court with his attorney present, 
appellant withdrew his plea of not guilty and pleaded 
guilty to the counts of forging and uttering (18 U.S.C. 
495) (J.A. 4). Count one was thereupon dismissed with 
the consent of the government. On September 4, 1953, 
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2 


appellant was sentenced to a term of imprisonment of 
from three years to nine years on count two and three 
years to nine years on count three to run consecutive 
to count two (J.A. 4, 5). 

On November 4, 1953, appellant moved the District 
Court for a reduction of sentence. This was denied (J.A. 
7). On January 13, 1954, appellant wrote the Chief Judge 
of the District Court a letter requesting an opportunity 
to change his plea. This was referred to the District 
Court Judge and was denied (J.A. 8). On May 10, 1954, 
appellant filed a motion to correct sentence. This was 
denied on May 17, 1954 (J.A. 9). On September 2, 1954, 
appellant filed another motion to correct sentence. This 
was denied (J.A. 9). On August 10, 1956, appellant filed 
a motion to vacate sentence under Section 2255. This 
was denied on October 18, 1956 (J.A. 11). On October 
30, 1956, appellant was denied leave by the District Court 
to proceed on appeal in forma pauperis from that order 
(J.A. 21). This Court on application for the same relief 
granted permission and appointed counsel. 


STATUTES INVOLVED 
Title 18, United States Code, Section 495, provides: 


Whoever falsely makes, alters, forges, or counter- 
feits and deed, power of attorney, order, certificate, 
receipt, contract, or other writing, for the purpose 
of obtaining or receiving, or of enabling any other 
person, either directly or indirectly, to obtain or 
receive from the United States or any officers or 
agents thereof, any sum of money, or 

Whoever utters or publishes as true any such 
false, forged, altered, or counterfeited writing, with 
intent to defraud the United States, knowing the 
same to be false, altered, forged, or counterfeited; or 

Whoever transmits to, or presents at any office or 
officer of the United States, any such writing in sup- 
port of, or in relation to, any account or claim, with 
intent to defraud the United States, knowing the 
same to be false, altered, forged, or counterfeited— 

Shall be fined not more than $1,000 or imprisoned 
not more than ten years, or both. June 25, 1948, c. 
645, 62 Stat. 711, U.S.C.A. Title 18, Sec. 495. 
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Federal Rules of Criminal Procedure, Rule 32, provides: 


(a) Sentence. Sentence shall be imposed without un- 
reasonable delay. Pending sentence the court 
may commit the defendant or continue or alter 
the bail. Before imposing sentence the court 
shall afford the defendant an opportunity to 
make a statement in his own behalf and to pre- 
sent any information in mitigation of punishment. 


SUMMARY OF ARGUMENT 


It is well settled that forging and uttering are sepa- 
rate and distinct offenses which may be punished in the 
court’s discretion by the imposition of consecutive sen- 
tences. Appellant recognizes that Congress has the right 
to punish separate steps in a criminal transaction where 
each step is a distinct and separate offense. 

The decision rendered by this Court in Couch v. United 
States, 98 U.S. App. D.C. 292, bars relief. This Court, 
sitting en banc, after a thorough review of this problem 
stated that the rule prescribed in the opinion as to state- 
ments made at time of sentence was to have prospective 
application only and was not to apply to cases, such as 
the instant one, where sentence had already been im- 
posed prior to the decision. 


ARGUMENT 


I 


It Is Well Settled That Forging And Uttering Are 
Separate And Distinct Crimes Which May Be Punished 
In The Court’s Discretion By The Imposition Of Con- 
secutive Sentences. 


Appellant contends that the court had no discretion 
to impose consecutive sentences upon a plea of guilty 
to the crimes of forgery and uttering. It is well settled 
that Section 495 of Title 18 U.S.C. punishes forgery and 


. uttering as separate offenses. Therefore the court has 


discretionary power to impose consecutive sentences. The 
law was enunciated clearly in Read v. United States, 55 
App. D.C. 43, 299 F. 918 where the Court stated; 
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‘“‘The present case, in our view, falls within the 
rule announced in the Burton Case. Congress has 
declared it an offense falsely to make or alter, with 
intent to defraud, any writing of a public or private 
nature which might operate to the prejudice of an- 
other. The offense thus denounced is complete, even 
though the instrument never is uttered. en it is 
uttered, another and distinct offense is committed, 
and a second uttering, of course, constitutes still an- 
other offense. In Frisby v. United States, 38 App. 
D.C. 27, the question was not directly involved and 
the Burton Case was not brought to our attention.”’ 


See also Burton v. United States, 202 U.S. 344, 26 S. Ct. 
688, 50 L. Ed. 1057, 6 Ann. Cas. 362; Demaurez v. Squier, 
121 F.2d 960 (CCA Wash. 1941), cert. denied, 62 S. Ct. 
122, 314 U.S. 661, 86 L. Ed. 530, rehearimg denied, 62 
S. Ct. 364, 314 U.S. 714, 86 L. Ed. 569; Conley v. Coz, 
138 F.2d 786; Conley v. Pesoor, 157 F.2d 40 (8th Cir. 
1946); Reid v. Aderhold, 65 F.2d 110; United States v. 
Huggins, 184 F.2d 866 (7th Cir.); Beddow v. United 
States, 70 F.2d 674 (8th Cir.) ; United States v. Michoner, 
331 U.S. 789; United States v. Mulligan, 67 F.2d 321 (2nd 
Cir. 1933). 

Appellant recognizes that Congress may punish sepa- 
rate steps in a criminal transaction (Brief, p. 3). A 
fortiori, it may punish acts which are more than mere 
steps but actually separate and distinct transactions. He 
further contends that such cases as Blockburger v. United 
States, 284 U.S. 299 (1932) are not applicable because the 
statutes there involved provided for multiple punish- 
ment under different legal norms although but a single 
act was involved. And he apparently derives some com- 
fort from the fact that ‘‘forging and uttering do not 
take place simultaneously, by one act’’ (Brief, p. 9). 
Such an argument is so patently devoid of merit as to 
require little refutation. If multiple punishment can be 
provided for a single act merely because various standards 
of legal significance may be attached to it, then obviously 
separate punishment can be provided for separate acts, 
having separate existence, separate beginnings and sepa- 
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rate ends. To say that the acts are unified by the pur- 
pose and intent of the single individual is no answer. In 
many instances the separate crimes of an individual 
are ‘‘unified’’ by intent and purpose. The robber who 
kills, the thief who assaults a police officer when caught 
in the act of stealing, the briber who also engages in a 
conspiracy to bribe, in all these and many more there 
may be what appellant calls a ‘‘unified’’ purpose, but 
that does not absolve their perpetrator from responsi- 
bility for any one of the criminal acts. Similarly, the 
forger who also utters should not be absolved from re- 
sponsibility for uttering merely because he is also the 
person who committed the forgery in the first instance, 
and vice versa. 

Similarly misplaced is appellant’s reliance upon Prince 
v. United States, 352 U.S. 322 (1957). In the first place, 
in Prince, the Court was dealing with a peculiar statute 
of fairly recent Congressional creation—not with crimes 
having the historically separate existence, of forgery and 
uttering. See the decisions cited above. Moreover, and 
most importantly, the opinion in Prince reflects a clear 
awareness that the result was reached only because the 
Attorney General, author of the amendment involved, had 
proposed that amendment not for the purpose of creating 
several separate crimes but for the purpose of covering 
in the statute all possible situations that may arise in 
connection with bank robbery. 

The Supreme Court stated (p. 325): 


‘o* * * we are dealing with a unique statute of 
limited purpose and an inconclusive legislative his- 
tory. It can and should be differentiated from simi- 
lar problems in this general field raised under other 
statutes, The question of interpretation is a@ narrow 
one, and our decision should be correspondingly nar- 
row. (Emphasis supplied.) 

Appellant cites nothing in the history of 18 U.S.C. $495 
which would indicate that Congress intended to merge 
the historically separate offenses of forgery and utter- 
ing into a single crime. 
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Appellant’s Contention That The Sentence Should Be 
Vacated Because He Was Not Afforded An Opportu- 
nity To Make A Statement In His Own Behalf Lacks 
Merit Under The Decision Laid Down In Couch v. 
United States. 


This Court has considered the problems connected with 
Rule 32(a) and the right of the defendant to make a 
statement in his own behalf at the time of imposition 
of sentence, in Gadsden v. Umited States, 96 U.S. App. 
D.C. 162, 223 F.2d 627, Hudson v. United States, 97 
U.S. App. D.C. 153, 229 F.2d 36, and Couch v. United 
States, 98 U.S. App. D.C. 292, 235 F.2d 519. The Court, 
fully familiar with the arguments on all aspects of the 
question, finally laid down a definitive rule in Couch, 
following an en banc hearing. As we read the Couch 
opinion, it was the ruling of the Court that the procedure 
which the opinion prescribed was to have prospective ap- 
plication only, and was not to apply to cases in which 
sentence had already been imposed. Since appellant was 
sentenced long before the Couch decision, he is not in- 
cluded within the category of persons who can avail 
themselves of the new procedure. 

Appellant appears to recognize that Couch squarely 
bars him relief in the instant case (Brief, p. 7). For 
that reason, he requested a hearing of this case en banc 
for the purpose of overruling Couch. This motion was 
denied on April 2, 1957. Consequently, the Government 
believes that the rule announced therein is dispositive of 
appellant’s Rule 32(a) point since appellant, nowhere in 
his argument, sets forth any distinguishing facts necessi- 
tating a modification of the principles exhaustively ex- 
amined in Couch. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Ourver Gascx, 
United States Attorney. 


Epwarp P. Troxe.1, 
Principal Assistant 
United States Attorney. 


Natuan J. Pavxson, 
Assistant 
United States Attorneys. 
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PETITIION FOR REREARING 
| Appellant respectfully moves the Court for a rehearing and 
|shows thats 
| 1. The Court decided this case on June 13, 1957, affirming the 
|Juiguent below fron which the Court had allowed appellant to appeal in 


| Lor forging and uttering the same instrument, imposed under 18 
0.8.0. Sec. 495 (1952). The Court. found the sentence to be "sustained® 
by the decision in Gore v. United States, which the Court decided April 
25, 1957. ‘The reticnale of that decision is not applicable to consecutive 
) imposed under 18 U.S.C. Sec. 495. The Court noted that the nar- 
cs legislation in Gore was "intended to increase penalties," and for 
reason the Court said it could not consider the three counts of the 
nt to be a single offense. be pusl purpose axctapades 18 tans, 


Moreover, that statute has a single aim, to prevent the cheating 
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| or defrauding of the United States, but the narcotics statutes in Gere 
| seek to (1) prevent traffic in narcotics, (2) guard against adulteration 
| or substitation by requiring sale in the original stamped package only, 


and (3) prevent cheating or defranding the United States from the revenue 


| obtainable by the use of the required tex stexps. the Suprene Court 


| 


| Feached a different conclusion in Prince v. United States, 352 U.8. 3229 
| where, as here, there was no express purpose to increase punishments and 
| only @ single public interest was served by the statute. | 








Washington 5, D. C. | 
June 20, 1957 


I CERTIFY that the foregoing petition for rehearing is presented 


| in good faith and not for the purpose of delay. Appellant is presently 
} serving the sentence referred to in the petition. 
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Edvard HOWARD, Jr., 


Appellant ‘No. 13,719 
Ve On Appeal from United States 
UNITED STATES OF AMERICA, District Court for the 
Appellee District of Columbia 
PN a 
= MOTION FOR A HEARING 


BEFORE THE COURT EN BANC 


Appellant moves the Court for an order setting this 
appeal down for hesring and consideration by the Court sitting 
en banc. In support of the motion Appellant respectfully shows: 

1. his appeal brings up for review an order of the 
District Court denying Appellant's motion attacking the sentence 
imposed upon him. The motion was made under the Act of June 25, 
1948, co G46, 62 Stat. 967, as amended, U.S.C. Title 28, 

a > Sec. 2255. 





2. Appellant and two other persons were indicted 
under three counts for stealing, forging and uttering a 
Government check in the sum of $210.00. Each defendant pleaded 
guilty to two of the three counts. Appellant pleaded guilty 
to the counts charging forging and uttering. all three 





defendants were represented by the same assigned counsel. | 
3- The Act of June 25, 1948, c. 645, 62 Stat. 711, 
U.S.C. Title 18, Sec. 495, authorizes imprisonment ‘of not more 








than ten years for whoever forges, or whoever utters, or who- 


ever presents to an officer of the United States, a false or 
forged instrument with the requisite intent. Appellant was 
sentenced on September 4, 1953 to three to nine years on each 
of the tvo counts to which he pleaded guilty, the terms to 
run consecutively. At the time of sentencing, counsel made 
Only a token statement on behalf of Appellant, but Appellant 
was not afforded an cpportunity personally to make a state- 
ment in his own behalf. : 

4, This Court allowed Appellant to appeal) in forma 
pauperis by order of January 7, 1957. : 

5. Appellant's brief, filed March 18, 1957, makes 


three points, as follows: 
I. 


The sentence should be vacated and the! 
Appellant should be resentenced because the 
imposition of consecutive terms of imprison- 
ment for forging and uttering the same instrument 
misconstrues the intent of Congress. 


It. 


The prevailing test of identity of 
offenses is shown by experience to produce 
unfairness, harshness, conflict, confusion, and 
doubt as to the enjoyment by persons accused of 
crime of the Fifth Amendment's purpose to prevent 
double punishment. In the exercise of the super- 
visory authority lodged in this Court over the 
administration of criminal justice in the District 
Court this Court should reject the Pp 
“same evidence” test for the formerly employed 
“same transaction™ test. The Appellant's sentence 
should be vacated and he should be resentenced in 
the District Court because the consecutive terms 
of imprisonment imposed on him offend the 
of decency and fairness which express the notions 
of justice rooted in the traditions and sonesianos 
of the people of the United States. 


Itt. : 


The sentence should be vacated and Appellant 
should be resentenced, for failure of the District 
Court to afford him an opportunity, before eae 
sentence, to make a statement in his own behalf and 
to present information in mitigation of punishment 
pursuant to Rule 32(a). 
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The present motion is rested upon Point III. 

6. (a) ‘The severity of the sentence for partici- 
pating with two others in perpetrating a $210.00 fraud on the 
United States, and the fact that one assigned counsel was 
representing three persons with potentially conflicting clains 
for clemency in view of their respective roles in the enter- 
prise, bring err within this Court's decision in Gadsden v. 
United States, 96 App. D. C. 162, 223 F. 2d 627. In accordance 
with that decision the sentence should be vacated to the end 
that Appeliant may be resentenced and afforded the right pro- 
vided for dy Rule 32(a). 

(>) In its subsequent decision in Couch v. 
United States, 965 App. D. C. 292, 235 F. 2d 519, this Court, 
sitting en banc, ruled last year that the better practice in 


sentencing @ convicted person is to afford him a personal 


opportunity to meke a statement in his own behalf. The Court 
established this procedure for this jurisdiction but limited 
its application to sentences imposed after the Couch decision, 


and expressly stated that the procedure “is not to apply retro- 





actively to sentences heretofore imposed", 

{c) As applied to the 1953 facts here the Couch 
decision appears to make relief to Appellant impossible. How- . 
ever, the Per Curiam neither overruled nor criticized Gadsden v. 
United States. Ina separate opinion written by Judge Pahy on 
behalf of himself, Chief Judge Edgerton and Circuit Judges 
Bazelon and Washington, they being half of the judges partici- 
pating in the Couch case, it is stated: 

“ge wish also to make plain our own view 

that where the procedure now prescribed 

is not followed error occurs that requires 

resentencing in accordance with Rule 32(a), 

certainly when the matter is brought before 

us on direct appeal, and in some circume- 


stances, eat least as to trials and convics- 
tions occurring after the rendition of 





today’s opinion, when the question suse 

7 under section 2255, 62 Stat. 967 (1948 

; es amended, 28 0.8.0. Sec. 2255 (1 952) « # 

In addition, these four members of the Court thought it desir- 
able to enlarge upon the discussion set forth in gedsd 

Their separate opinion contains some indication that the Per 
Curiam was thought to be indefinite. In explaining the 
reason for enlarging upon the discussion in Gadsden the 
separate opinion states that this is done "because four of 
the eight judges taking part in the sresent decision now seem 
to draw back from holding invalid a sentence imposed in non- 
conformity with the Rule ###e", (zZuphasis Supplied). 

(€) One Judge of this Court aid not participate 
in the Coush decision, but his participation in this case may 
well be possible. 

(eo) Ia view of all of the foregoing, Appellant 
respectfully peaqundta that this case be heard and considered ; 
by the Court en bens, and that the scope and reach to be 
accorded to the practice adopted in Couch be reconsidered. 
Appellant's brief contends that the Court should hold that 
the failure of the District Court to afford him a personal 
opportunity to make a statement in his own behalf requires 
that his sentence be vacated and that he be resentenced. 





Respectfully submitted, 


aeerved Service 
Jigls? 
March 19, 1957 


Wir. re 
Asst U.S Abty 








